
September 2010

UNITED STATES
SECURITIES AND EXCHANGE COMMISSION

Washington, D.C. 20549
__________________

FORM 10-Q
(Mark One)

[ X ]

QUARTERLY REPORT PURSUANT TO SECTION 13 OR 15(d) OF THE SECURITIES
EXCHANGE ACT OF1934

For the quarterly period ended:  September 30, 2010
 

OR
[   ] TRANSITION REPORT PURSUANT TO SECTION 13 OR 15(d) OF THE

SECURITIES EXCHANGE ACT OF 1934
For the transition period from ___________ to ___________.

Commission File No. 000-24657

MANNATECH, INCORPORATED
(Exact Name of Registrant as Specified in its Charter )

Texas
(State or other Jurisdiction of Incorporation or

Organization)

75-2508900
(I.R.S. Employer Identification No.)

600 S. Royal Lane, Suite 200, Coppell, Texas
(Address of Principal Executive Offices)

75019
(Zip Code)

Registrant’s Telephone Number, including Area Code:  (972) 471-7400
____________________________________

Indicate by check mark whether the registrant (1) has filed all reports required to be filed by Section 13 or 15(d) of the Securities Exchange Act of 1934
during the preceding 12 months (or for such shorter period that the registrant was required to file such reports), and (2) has been subject to such filing
requirements for the past 90 days. Yes  [X]  No  [  ]

Indicate by check mark whether the registrant has submitted electronically and posted on its corporate Web site, if any, every Interactive Data File
required to be submitted and posted pursuant to Rule 405 of Regulation S-T (§232.405 of this chapter) during the preceding 12 months (or for such shorter
period that the registrant was required to submit and post such files). Yes [X] No [  ]

Indicate by check mark whether the registrant is a large accelerated filer, an accelerated filer, a non-accelerated filer or a smaller reporting company. See
definitions of “accelerated filer”,  “large accelerated filer” and “smaller reporting company” in Rule 12b-2 of the Exchange Act.

Large accelerated filer [  ] Accelerated filer [X] Non-accelerated filer [  ] Smaller reporting company [X]

Indicate by check mark whether the registrant is a shell company (as defined in Rule 12b-2 of the Exchange Act).
Yes [  ] No [X]

As of November 1, 2010, the number of shares outstanding of the registrant’s sole class of common stock, par value $0.0001 per share, was
26,490,466.

 
 



 

MANNATECH, INCORPORATED
TABLE OF CONTENTS

Special Note Regarding Forward-Looking Statements 1
Part I – FINANCIAL INFORMATION  

Item 1. Financial Statements 2
Consolidated Balance Sheets – Unaudited 2
Consolidated Statements of Operations – Unaudited 3
Consolidated Statements of Shareholders’ Equity and Comprehensive Income (Loss) - Unaudited 4
Consolidated Statements of Cash Flows – Unaudited 5
Notes to Unaudited Consolidated Financial Statements 6

  
Item 2. Management’s Discussion and Analysis of Financial Condition and Results of Operations 18

Company Overview 18
Results of Operations 20
Liquidity and Capital Resources 30
Critical Accounting Policies and Estimates 32
Recent Accounting Pronouncements 36

  
Item 3. Quantitative and Qualitative Disclosures About Market Risk 36

  
Item 4. Controls and Procedures 38

  
Part II – OTHER INFORMATION  

Item 1. Legal Proceedings 39
  

Item 1A. Risk Factors 39
  

Item 2. Unregistered Sales of Equity Securities and Use of Proceeds 39
  

Item 3. Defaults Upon Senior Securities 39
  

Item 4. Removed and Reserved 39
  

Item 5. Other Information 39
  

Item 6. Exhibits 39
  

Signatures 40

 
 

 



 

Special Note Regarding Forward-Looking Statements

Certain disclosures and analysis in this Form 10-Q, including information incorporated by reference, may include forward-looking statements
within the meaning of Section 27A of the Securities Act of 1933, as amended, or the Securities Act, Section 21E of the Securities Exchange Act of 1934, as
amended, or the Exchange Act, and the Private Securities Litigation Reform Act of 1995 that are subject to various risks and uncertainties. Opinions,
forecasts, projections, guidance, or other statements other than statements of historical fact are considered forward-looking statements and reflect only current
views about future events and financial performance. Some of these forward-looking statements include statements regarding:

 § management’s plans and objectives for future operations;
 
 § existing cash flows being adequate to fund future operational needs;
 
 § future plans related to budgets, future capital requirements, market share growth, and anticipated capital projects and obligations;
 
 § the realization of net deferred tax assets;
 
 § the ability to curtail operating expenditures;
 
 § global statutory tax rates remaining unchanged;
 
 § the impact of future market changes due to exposure to foreign currency translations;
 
 § the possibility of certain policies, procedures, and internal processes minimizing exposure to market risk;
 
 § the impact of new accounting pronouncements on financial condition, results of operations, or cash flows;
 
 § the outcome of new or existing litigation matters;
 
 § the outcome of new or existing regulatory inquiries or investigations; and
 
 § other assumptions described in this report underlying such forward-looking statements.
 

 
Although we believe that the expectations included in these forward-looking statements are reasonable, these forward-looking statements are subject to

certain events, risks, assumptions, and uncertainties, including those discussed below and in the “Risk Factors” section in Item 1A of this Form 10-Q, and
elsewhere in this Form 10-Q and the documents incorporated by reference herein. If one or more of these risks or uncertainties materialize, or if our underlying
assumptions prove to be incorrect, actual results and developments could materially differ from those expressed in or implied by such forward-looking
statements. For example, any of the following factors could cause actual results to vary materially from our projections:

 § overall growth or lack of growth in the nutritional supplements industry;
 
 § plans for expected future product development;
 
 § changes in manufacturing costs;
 
 § shifts in the mix of packs and products;
 
 § the future impact of any changes to global associate career and compensation plans or incentives;
 
 § the ability to attract and retain independent associates and members;
 
 § new regulatory changes that could affect operations and/or products;
 
 § the competitive nature of our business with respect to products and pricing;
 
 § publicity related to our products or network-marketing; and
 
 § the political, social, and economic climate.
 

Forward-looking statements generally can be identified by use of phrases or terminology such as “may,” “will,” “should,” “could,” “would,”
“expects,” “plans,” “intends,” “anticipates,” “believes,” “estimates,” “approximates,” “predicts,” “projects,” “potential,” and “continues” or other similar
words or the negative of such terms and other comparable terminology. Similarly, descriptions of Mannatech’s objectives, strategies, plans, goals, or targets
contained herein are also considered forward-looking statements. Readers are cautioned when considering these forward-looking statements to keep in mind
these risks, assumptions, and uncertainties and any other cautionary statements in this report, as all of the forward-looking statements contained herein speak



only as of the date of this report.

Unless stated otherwise, all financial information throughout this report and in the Consolidated Financial Statements and related Notes include
Mannatech, Incorporated and all of its subsidiaries on a consolidated basis and may be referred to herein as “Mannatech,” “the Company,” “its,” “we,”
“our,” or “their.”

Our products are not intended to diagnose, cure, treat, or prevent any disease and any statements about our products contained in this report have not
been evaluated by the Food and Drug Administration, also referred to herein as the FDA.
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PART I – FINANCIAL INFORMATION
Item 1. Financial Statements

MANNATECH, INCORPORATED AND SUBSIDIARIES
CONSOLIDATED BALANCE SHEETS

(in thousands, except share and per share amounts)

  

September
30,

2010  

December
31,

2009  

 

ASSETS  (unaudited)    
Cash and cash equivalents  $ 21,680 $ 17,367 
Restricted cash   1,282  1,288 
Accounts receivable, net of allowance of $14 and $17  in 2010 and 2009, respectively   163  664 
Income tax receivable   9 9 9  8,075 
Inventories, net   25,389  31,290 
Prepaid expenses and other current assets   3,515  3,139 
Deferred tax assets   2,823  2,662 

Total current assets   55,851  64,485 
Property and equipment, net   19,963  27,144 
Construction in progress   1,507  317 
Long-term restricted cash   5,632  7,201 
Other assets   2,162  2,503 
Long-term deferred tax assets   693  652 

Total assets  $ 85,808 $ 102,302 
        

LIABILITIES AND SHAREHOLDERS’ EQUITY        
Current portion of capital leases  $ 1,197 $ 847 
Accounts payable   5,309  11,319 
Accrued expenses   13,271  14,231 
Commissions and incentives payable   7,097  10,624 
Taxes payable   3,265  2,577 
Current deferred tax liability   423  274 
Deferred revenue   2,881  2,807 

Total current liabilities   33,443  42,679 
Capital leases, excluding current portion   1,402  1,068 
Long-term deferred tax liabilities   1,736  3,923 
Other long-term liabilities   5,189  3,348 

Total liabilities   41,770  51,018 
        
Commitments and contingencies        
        
Shareholders’ equity:        
Preferred stock, $0.01 par value, 1,000,000 shares authorized, no shares issued or outstanding   —  — 
Common stock, $0.0001 par value, 99,000,000 shares authorized,
27,697,560 shares issued and 26,490,466 shares outstanding in 2010 and 27,687,882 shares issued and

26,480,788 shares outstanding in 2009   3  3 
Additional paid-in capital   41,934  41,442 
Retained earnings   17,869  25,743 
Accumulated other comprehensive loss   (977)  (1,113)
Less treasury stock, at cost, 1,207,094 shares in 2010 and 2009   (14,791)  (14,791)

Total shareholders’ equity   44,038  51,284 
Total liabilities and shareholders’ equity  $ 85,808 $ 102,302 

See accompanying notes to unaudited consolidated financial statements.
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MANNATECH, INCORPORATED AND SUBSIDIARIES
CONSOLIDATED STATEMENTS OF OPERATIONS – (UNAUDITED)

(in thousands, except per share information)

  
Three months ended

September 30,  
Nine months ended

September 30,  
  2010  2009  2010  2009  
Net sales  $ 54,866 $ 71,295 $ 173,137 $ 219,640 
Cost of sales   7,924  11,923  24,640  35,944 
Commissions and incentives   23,109  35,268  74,617  115,413 
   31,033  47,191  99,257  151,357 
Gross profit   23,833  24,104  73,880  68,283 
              
Operating expenses:              

Selling and administrative   15,811  17,748  47,579  53,403 
Depreciation and amortization   2,772  3,085  8,691  9,357 
Other operating costs   8,911  11,842  26,292  30,831 

Total operating expenses   27,494  32,675  82,562  93,591 
              
Loss from operations   (3,661)  (8,571)  (8,682)  (25,308)

Interest income   20  39  1  182 
Other income (expense), net   400  859  (175)  822 

Loss before income taxes   (3,241)  (7,673)  (8,856)  (24,304)
              

(Provision) benefit for income taxes   1,963  (1,534)  982  4,785 
Net loss  $ (1,278) $ (9,207) $ (7,874) $ (19,519)
              
Net loss per share:              

Basic  $ (0.05) $ (0.35) $ (0.30) $ (0.74)
Diluted  $ (0.05) $ (0.35) $ (0.30) $ (0.74)

              
Weighted-average common shares outstanding:              

Basic   26,490  26,464  26,487  26,462 
Diluted   26,490  26,464  26,487  26,462 

 

 

 

 

 

 

 

 

 

 

 
See accompanying notes to unaudited consolidated financial statements.
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MANNATECH, INCORPORATED AND SUBSIDIARIES
CONSOLIDATED STATEMENTS OF SHAREHOLDERS’ EQUITY

AND COMPREHENSIVE INCOME (LOSS) – (UNAUDITED)
(in thousands, except per share information)

  

Common stock
outstanding

 

Additional
paid in
capital  

Retained
earnings  

Accumulated
other

comprehensive
loss  

Treasury stock

 

Total
shareholders

’
equity  Shares  

Par
value Shares Amounts

Balance at December 31, 2009  26,481 $ 3 $ 41,442 $ 25,743 $ (1,113)  1,207 $ (14,791) $ 51,284 
Charge related to stock-based
compensation  —  —  464  —  —  —  —  464 

Proceeds from stock options exercised  9  —  28  —  —  —  —  28 
Components of comprehensive loss:
Foreign currency translations  —  —  —  —  136  —  —  136 

Net loss  —  —  —  (7,874)  —  —  —  (7,874)
Total comprehensive loss                       (7,738)

Balance at September 30, 2010  26,490 $ 3 $ 41,934 $ 17,869 $ (977)  1,207 $ (14,791) $ 44,038 

See accompanying notes to unaudited consolidated financial statements.
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MANNATECH, INCORPORATED ALL SUBSIDIARIES
CONSOLIDATED STATEMENTS OF CASH FLOWS – (UNAUDITED)

(in thousands)

  
Nine months ended

September 30,  
  2010  2009  
CASH FLOWS FROM OPERATING ACTIVITIES:        
Net loss  $ (7,874) $ (19,519)
Adjustments to reconcile net loss to net cash provided by (used) in operating activities:        

Depreciation and amortization   8,691  9,357 
Provision for doubtful accounts   28  (7)
Provision for inventory losses   1,538  821 
Loss on disposal of assets   61  94 
Accounting charge related to stock-based compensation expense   464  437 
Deferred income taxes   (2,024)  (1,556)

Changes in operating assets and liabilities:        
Accounts receivable   478  12 
Income tax receivable   7,079  517 
Inventories   4,411  1,265 
Prepaid expenses and other current assets   53  2,220 
Other assets   428  (1,022)
Accounts payable   (6,062)  1,630 
Accrued expenses   592  (2,635)
Taxes payable   6 9 9  774 
Commissions and incentives payable   (3,697)  2,505 
Deferred revenue   72  399 

Net cash provided by (used in) operating activities   4,937  (4,708)
        
CASH FLOWS FROM INVESTING ACTIVITIES:        

Purchases of property and equipment   (1,529)  (2,500)
Change in restricted cash   1,687  389 

Net cash provided by (used in) investing activities   158  (2,111)
        
CASH FLOWS FROM FINANCING ACTIVITIES:        

Payment of cash dividends   —  (1,058)
Proceeds from stock options exercised   28  6 6 
Repayment of capital lease obligations   (917)  (273)

Net cash used in financing activities   (889)  (1,265)
        
Effect of currency exchange rate changes on cash and cash equivalents   107  (284)

Net increase (decrease) in cash and cash equivalents   4,313  (8,368)
Cash and cash equivalents at the beginning of period   17,367  30,945 
Cash and cash equivalents at the end of period  $ 21,680 $ 22,577 
        
SUPPLEMENTAL DISCLOSURE OF CASH FLOW INFORMATION:        

Income taxes received, net  $ 7,228 $ 2,721 
Interest paid on capital leases  $ 6 9 $ 29 

 

 

 
See accompanying notes to unaudited consolidated financial statements.
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MANNATECH, INCORPORATED AND SUBSIDIARIES

 
NOTES TO UNAUDITED CONSOLIDATED FINANCIAL STATEMENTS – (Continued)

 

NOTE 1: ORGANIZATION AND SUMMARY OF SIGNIFICANT ACCOUNTING POLICIES

Mannatech, Incorporated (together with its subsidiaries, the “Company”), headquartered in Coppell, Texas, was incorporated in the state of Texas on
November 4, 1993 and is listed on the NASDAQ Global Select Market under the symbol “MTEX”. The Company develops, markets, and sells high-
quality, proprietary nutritional supplements, topical and skin care products, and weight-management products that are primarily sold to independent
associates and members located in the United States, Canada, Australia, the United Kingdom, Japan, New Zealand, the Republic of Korea, Taiwan,
Denmark, Germany, South Africa, Singapore, Austria, the Netherlands, Norway, and Sweden.

Independent associates purchase the Company’s products at published wholesale prices to either sell to retail customers or consume personally.
Members purchase the Company’s products at a discount from published retail prices primarily for personal consumption. The Company cannot distinguish
its personal consumption sales from its other sales because it has no involvement in its products after delivery, other than usual and customary product
warranties and returns. Only independent associates are eligible to earn commissions and incentives.

The accompanying unaudited consolidated financial statements have been prepared in accordance with accounting principles generally accepted in
the United States of America for interim financial information and with instructions for Form 10-Q and Rule 10-01 of Regulation S-X. Accordingly, the
Company’s consolidated financial statements and footnotes contained herein do not include all of the information and footnotes required by accounting
principles generally accepted in the United States of America (“GAAP”) to be considered “complete financial statements”. However, in the opinion of the
Company’s management, the accompanying unaudited consolidated financial statements and footnotes contain all adjustments, including normal recurring
adjustments, considered necessary for a fair presentation of the Company’s consolidated financial information as of, and for, the periods presented. The
Company cautions that its consolidated results of operations for an interim period are not necessarily indicative of its consolidated results of operations to be
expected for its fiscal year. The December 31, 2009 consolidated balance sheet was included in the audited consolidated financial statements in the Company’s
annual report on Form 10-K for the year ended December 31, 2009 and filed with the United States Securities and Exchange Commission on March 11, 2010
(the “2009 Annual Report”), which includes all disclosures required by GAAP. Therefore, these unaudited consolidated financial statements should be read in
conjunction with the consolidated financial statements of the Company included in the 2009 Annual Report.

Principles of Consolidation

The consolidated financial statements and footnotes include the accounts of the Company and its wholly-owned subsidiaries. All intercompany
balances and transactions have been eliminated in consolidation.

Use of Estimates

The preparation of the Company’s consolidated financial statements in accordance with GAAP requires the use of estimates that affect the reported
value of assets, liabilities, revenues and expenses. These estimates are based on historical experience and various other factors. The Company continually
evaluates the information used to make these estimates as the business and economic environment changes. Historically, actual results have not varied
materially from the Company’s estimates and the Company does not currently anticipate a significant change in its assumptions related to these estimates.
Actual results may differ from these estimates under different assumptions or conditions.

The use of estimates is pervasive throughout the consolidated financial statements, but the accounting policies and estimates considered to be the
most significant are described in this note to the consolidated financial statements, Organization and Summary of Significant Accounting Policies .

Cash and Cash Equivalents

The Company considers all highly liquid investments with original maturities of three months or less to be cash equivalents. The Company includes
in its cash and cash equivalents credit card receivables due from its credit card processor, as the cash proceeds from credit card receivables are generally
received within 24 to 72 hours. As of September 30, 2010 and December 31, 2009, credit card receivables were $3.6 million and $2.8 million, respectively.
Additionally, as of September 30, 2010 and December 31, 2009, cash and cash equivalents held in bank accounts in foreign countries totaled $10.5 million
and $10.2 million, respectively.
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Restricted Cash

The Company is required to restrict cash for (i) direct selling insurance premiums and credit card sales in the Republic of Korea, (ii) a reserve on
credit card sales in the United States and Canada, and (iii) collateral for its Australia building lease. As of September 30, 2010 and December 31, 2009, our
total restricted cash was $6.9 million and $8.5 million, respectively. The decrease in restricted cash was primarily related to the partial refund of direct selling
insurance premiums in Korea.

Accounts Receivable

Accounts receivable are carried at their estimated collectible amounts. Receivables are created upon shipment of an order if the credit card payment is
rejected or does not match the order total. Receivables consist primarily of amounts due from members and independent associates. The Company periodically
evaluates its receivables for collectability based on historical experience, recent account activities, and the length of time they are past due, and writes-off
receivables when they become uncollectible. At September 30, 2010 and December 31, 2009, the Company held an allowance for doubtful accounts of less
than $0.1 million.

Inventories

Inventories consist of raw materials, finished goods, and promotional materials that are stated at the lower of cost (using standard costs that
approximate average costs) or market. The Company periodically reviews inventories for obsolescence and any inventories identified as obsolete are reserved or
written off.

Other Assets

As of September 30, 2010 and December 31, 2009, other assets of $2.2 million and $2.5 million primarily consisted of deposits for building leases
in various locations and certain intangible assets.

Commissions and Incentives

Independent associates earn commissions and incentives based on their direct and indirect commissionable net sales over 13 business periods. Each
business period equals 28 days. The Company accrues commissions and incentives when earned by independent associates and pays commissions on
product sales three weeks following the business period end and pays commissions on its pack sales five weeks following the business period end.

Other Long-Term Liabilities

In August 2003, the Company entered into a Long-Term Post-Employment Royalty Agreement with Dr. Bill McAnalley, the Company’s former Chief
Science Officer, pursuant to which the Company is required to pay Dr. McAnalley, or his heirs, royalties for ten years beginning September 2005 and
continuing through August 2015. Quarterly payments related to this Long-Term Post-Employment Royalty Agreement are based on certain applicable annual
global product sales by the Company in excess of $105.4 million. At the time the Company entered into this royalty agreement, it was considered a post-
employment benefit and the Company was required to measure and accrue the present value of the estimated future royalty payments related to this benefit,
and recognize it over the life of Dr. McAnalley’s employment agreement, which was two years. As of September 30, 2010, the Company’s liability related to
this royalty agreement was $1.3 million, of which $0.3 million was currently due and included in accrued expenses.  As of December 31, 2009, the
Company’s long-term liability related to this royalty agreement was $1.6 million, of which $0.3 million was currently due and included in accrued expenses.

Certain operating leases for the Company’s regional office facilities contain a restoration clause that requires the Company to restore the premises to
its original condition. As of September 30, 2010 and December 31, 2009, accrued restoration costs related to these leases amounted to $0.4 million. At
September 30, 2010 and December 31, 2009, the Company also recorded a long-term liability for an estimated deferred benefit obligation related to a deferred
benefit plan for its Japan operations of $1.1 million and $0.8 million, respectively.
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MANNATECH, INCORPORATED AND SUBSIDIARIES

 
NOTES TO UNAUDITED CONSOLIDATED FINANCIAL STATEMENTS – (Continued)

 

Comprehensive Income (loss) and Accumulated Other Comprehensive Income (loss )

Comprehensive income (loss) is defined as the change in equity of a business enterprise during a period from transactions and other events and
circumstances from non-owner sources and includes all changes in equity during a period except those resulting from investments by owners and distributions
to owners. The Company’s comprehensive income (loss) consists of the Company’s net income (loss), foreign currency translation adjustments from its
Japan, Republic of Korea, Taiwan, Norway, and Sweden operations, and changes in the pension obligation for its Japanese employees.

Revenue Recognition

The Company’s revenue is derived from sales of individual products, sales of its starter and renewal packs, and shipping fees. Substantially all of
the Company’s product and pack sales are made to independent associates at published wholesale prices and to members at discounted published retail prices.
The Company records revenue net of any sales taxes and records a reserve for expected sales returns based on its historical experience.

The Company recognizes revenue from shipped packs and products upon receipt by the customer. Corporate-sponsored event revenue is recognized
when the event is held. The Company defers certain components of its revenue. At September 30, 2010 and December 31, 2009, the Company’s deferred
revenue was $2.9 million and $2.8 million, respectively, and consisted primarily of revenue received from: (i) sales of packs and products shipped but not
received by the customers by period end; and (ii) prepaid registration fees from customers planning to attend a future corporate-sponsored event.

We estimate a sales return reserve for expected sales refunds based on our historical experience over a rolling six- month period. If actual results differ
from our estimated sales return reserve due to various factors, the amount of revenue recorded each period could be materially affected. Historically, our sales
returns have not materially changed through the years, as the majority of our customers who return their merchandise do so within the first 90 days after the
original sale. Sales returns have averaged 1.5% or less of our gross sales. For the nine months ended September 30, 2010 our sales return reserve was
composed of the following (in thousands):

 September 30, 2010  
Sales reserve as of January 1, 2010

$
5 9 5 

Provision related to sales made in current period  1,591 
Provision related to sales made in prior periods  112 
Actual returns or credits related to current period  (1,128)
Actual returns or credits related to prior periods  (710)
Sales reserve as of September 30, 2010

$
460 

Shipping and Handling Costs

The Company records freight and shipping fees collected from its customers as revenue. The Company records inbound freight as cost of sales and
records shipping and handling costs associated with shipping products to customers as selling and administrative expenses. Total shipping and handling
costs included in selling and administrative expenses were approximately $2.7 million and $3.6 million for the three months ended September 30, 2010 and
2009, respectively, and $8.8 million and $10.6 million for the nine months ended September 30, 2010 and 2009, respectively.

Reclassifications

Certain reclassifications have been made to the financial statements for prior periods to conform to the current period presentation.
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MANNATECH, INCORPORATED AND SUBSIDIARIES

 
NOTES TO UNAUDITED CONSOLIDATED FINANCIAL STATEMENTS – (Continued)

 

NOTE 2: INVENTORIES

Inventories consist of raw materials and finished goods, including promotional materials. The Company provides an allowance for any slow-moving
or obsolete inventories. Inventories at September 30, 2010 and December 31, 2009, consisted of the following (in thousands):

 

  
September 30,

2010  
December 31,

2009  
Raw materials  $ 9,223  $ 10,819 
Finished goods   18,156   21,844 
Inventory reserves for obsolescence   (1,990)   (1,373)

  $ 25,389  $ 31,290 

NOTE 3: INCOME TAXES

For the three months ended September 30, 2010, the Company  recognized a tax benefit of approximately $1.9 million. This was the result of
changes to management’s estimates for 2010 annual operating results, including the mix of income between tax jurisdictions, the change in the valuation
allowances associated with certain deferred tax assets, and the change in reserves related to uncertain income tax positions. For the nine months ended
September 30, 2010 the Company recognized a $0.9 million tax benefit. For the three and nine months ended September 30, 2009, the Company’s effective tax
rate was (20.0)% and 19.7%, respectively. For the three and nine months ended September 30, 2010 and 2009, the Company’s effective income tax rate was
determined based on the estimated annual effective income tax rate.

The effective tax rate for the nine months ended September 30, 2010 was lower than what would have been expected if the federal statutory rate were
applied to income before taxes. Items reducing the effective income tax rate included reductions due to changes to management’s estimates for 2010 annual
operating results, including the mix of income between tax jurisdictions, the change in the valuation allowances associated with certain deferred tax assets, and
the change in reserves related to uncertain income tax positions. The effective tax rate for the three months ended September 30, 2010 was higher than what
would have been expected if the federal statutory rate were applied to income before taxes due to changes in management’s estimates during the quarter for 2010
annual operating results, including the mix of income between tax jurisdictions.

NOTE 4: LOSS PER SHARE

Basic Earnings (Loss) Per Share (“EPS”) calculations are based on the weighted-average number of the Company’s common shares outstanding
during the period. Diluted EPS calculations are based on the calculated weighted-average number of common shares and dilutive common share equivalents
outstanding during each period.

The following data shows the amounts used in computing the Company’s EPS and their effect on the Company’s weighted-average number of
common shares and dilutive common share equivalents for the three months ended September 30, 2010 and 2009. For the three months ended September 30,
2010, approximately 1.6 million shares of the Company’s common stock subject to options were excluded from diluted EPS calculations using an average
closing price of $2.41 per share, as their effect was antidilutive. For the three months ended September 30, 2009, approximately 1.6 million shares of the
Company’s common stock subject to options were excluded from diluted EPS calculations using an average close price of $3.73 per share, as their effect was
antidilutive. The amounts below are rounded to the nearest thousands, except for per share amounts.
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MANNATECH, INCORPORATED AND SUBSIDIARIES

 
NOTES TO UNAUDITED CONSOLIDATED FINANCIAL STATEMENTS – (Continued)

 

  For the three months ended September 30,  
  2010  2009  

  
Loss

(numerator)  
Shares

(denominator)  
Per share
amount  

Loss
(numerator)  

Shares
(denominator)  

Per share
amount  

Basic EPS:                  
Net loss available to
common shareholders  $ (1,278) 26,490 $ (0.05) $ (9,207) 26,464 $ (0.35)
Effect of dilutive securities:
Stock options   — —  —  — —  — 
Diluted EPS:                  
Net loss available to
common shareholders plus
assumed conversions  $ (1,278) 26,490 $ (0.05) $ (9,207) 26,464 $ (0.35)

The following data shows the amounts used in computing the Company’s EPS and their effect on the Company’s weighted-average number of
common shares and dilutive common share equivalents for the nine months ended September 30, 2010 and 2009. For the nine months ended September 30,
2010, approximately 1.6 million shares of the Company’s common stock subject to options were excluded from diluted EPS calculations using an average
close price of $2.93 per share, as their effect was antidilutive. For the nine months ended September 30, 2009, approximately 1.5 million shares of the
Company’s common stock subject to options were excluded from diluted EPS calculations using an average close price of $3.48 per share, as their effect was
antidilutive. The amounts below are rounded to the nearest thousands, except for per share amounts.

  For the nine months ended September 30,  
  2010  2009  

  
Loss

(numerator)  
Shares

(denominator)  
Per share
amount  

Loss
(numerator)  

Shares
(denominator)  

Per share
amount  

Basic EPS:                  
Net loss available to
common shareholders  $ (7,874) 26,487 $ (0.30) $ (19,519) 26,462 $ (0.74)
Effect of dilutive securities:
Stock options   — —  —  — —  — 
Diluted EPS:                  
Net loss available to
common shareholders plus
assumed conversions  $ (7,874) 26,487 $ (0.30) $ (19,519) 26,462 $ (0.74)

NOTE 5: STOCK-BASED COMPENSATION

The Company currently has one active stock-based compensation plan, which was approved by shareholders. The Company generally grants stock
options to employees, consultants, and board members at the fair market value of its common stock, on the date of grant, with a term no greater than ten
years. The stock options generally vest over two or three years. Shareholders who own 10% or more of the Company’s outstanding stock are granted incentive
stock options at an exercise price that may not be less than 110% of the fair market value of the Company’s common stock on the date of grant and have a
term no greater than five years.

In February 2008, the Company’s Board of Directors approved the Mannatech, Incorporated 2008 Stock Incentive Plan (the “2008 Plan”), which
reserved, for issuance of stock options and restricted stock to employees, board members, and consultants, up to 1,000,000 shares of common stock plus any
shares reserved under the Company’s then-existing, unexpired stock plan for which options had not yet been issued plus any shares underlying outstanding
options under the then-existing stock option plan that terminate without having been exercised in full. The 2008 Plan was approved by the Company’s
shareholders at the 2008 Annual Shareholders’ Meeting. As of September 30, 2010, the 2008 Plan had 321,088 stock options available for grant before the
plan expires on February 20, 2018.
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At the 2010 Annual Shareholders’ Meeting the Company obtained approval from the Company’s shareholders for an amendment to the 2008 Plan to

permit a one-time stock option exchange program (the “ Exchange Offer”). On July 16, 2010, the Company commenced the option exchange program (the
“Exchange Program”) whereby employees (including officers), directors and consultants were able to elect to exchange their “out of the money” stock
options for fewer options at a lower exercise price. The Exchange Program expired on August 13, 2010.

The Company filed with the Securities and Exchange Commission (the “ SEC”) the Tender Offer Statement on Schedule TO on July 16, 2010, (as
amended, the “Schedule TO”), and the Offer to Exchange filed with the Schedule TO as Exhibit (a)(1)(A), (as amended, the “ Offer to Exchange”).
 

Pursuant to the Exchange Program, an aggregate of 784,930 eligible options were tendered and accepted by the Company in exchange for the grant of
an aggregate of 440,558 replacement options.

All of the replacement options that were granted on August 16, 2010 have an exercise price of $2.46 and were granted under the 2008 Plan, as
amended. Each replacement option vests annually in ⅓ installments starting one year from the grant date and has a term of 10 years. Incremental stock option
expense resulting from the exchange was minimal because the fair value of the replacement options was approximately equal to the fair value of the surrendered
options they replaced. The foregoing description of the Exchange Program is qualified in its entirety by reference to the Schedule TO and the Offer to Exchange.
 

The Company records stock-based compensation expense related to granting stock options as selling and administrative expenses. During the three
months ended September 30, 2010, the Company granted 465,558 stock options, of which 440,558 were a result of the Exchange Program. During the three
months ended September 30, 2009, the Company granted 30,000 stock options. During the nine months ended September 30, 2010, the Company granted
772,194 stock options, of which 440,558 were a result of the Exchange Program. During the nine months ended September 30, 2009, the Company granted
305,000 stock options. The fair value of stock options granted during the three months ended September 30, 2010 ranged from $1.26 to $1.40 per share. The
fair value of stock options granted during the three months ended September 30, 2009 was $2.01 per share. The fair value of stock options granted during the
nine months ended September 30, 2010 ranged from $1.18 to $2.03 per share. The fair values of stock options granted during the nine months ended
September 30, 2009 ranged from $1.24 to $2.01 per share. The Company recognized compensation expense as follows for the periods ended September 30 (in
thousands):
 

  Three months  Nine months  
  2010  2009  2010  2009  
 Total gross compensation expense $ 123 $ 125 $ 514 $ 437 
 Total tax benefit associated with compensation expense  10  24 67 97 
 Total net compensation expense $ 113 $ 101 $ 447 $ 340 

As of September 30, 2010, the Company expects to record compensation expense in the future as follows:

  

Three months
ending

December 31,
2010  

Year ending December 31,

2011  2012  2013
Total gross unrecognized compensation expense  $ 112 $ 375 $ 184 $ 71
Tax benefit associated with unrecognized compensation expense   16  49  20  6
Total net unrecognized compensation expense  $ 9 6 $ 326 $ 164 $ 6 5
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NOTE 6: SHAREHOLDER’S EQUITY

On September 16, 2010, the Company entered into an Investment Agreement (the “ Investment Agreement”) with Dutchess Opportunity Fund, II, LP, a
Delaware limited partnership (the “Investor”). Pursuant to the Investment Agreement, the Investor committed to purchase, subject to certain restrictions and
conditions, up to $10,000,000 of the Company’s common stock, over a period of 36 months from the first trading day following the effectiveness of the
registration statement registering the resale of shares purchased by the Investor pursuant to the Investment Agreement (the “ Equity Line”). The aggregate
number of shares of common stock issuable by the Company and purchasable by the Investor under the Investment Agreement is 5,000,000.

The Company may draw on the Equity Line from time to time, as and when it determines appropriate in accordance with the terms and conditions of
the Investment Agreement. The maximum amount that the Company is entitled to put to the Investor in any one draw down notice is the greater of (i) 200% of
the average lowest daily volume of the Company’s common stock traded on the NASDAQ Global Market for the 3 trading days prior to the date of delivery of
the applicable draw down notice, multiplied by the average of the closing prices for such trading days or (ii) $500,000. The purchase price shall be set at 96%
of the lowest daily volume weighted average price (VWAP) of the Company’s common stock during the 5 consecutive trading day period beginning on the date
of delivery of the applicable draw down notice. Before the closing of an exercised put, the Company (not the Investor) has the right to withdraw all or any
portion of the put; provided that the Company may not withdraw any portion of a put that the Investor has already committed to resell to a third party. There
are put restrictions applied on days between the draw down notice date and the closing date with respect to that particular put. During such time, the Company
shall not be entitled to deliver another draw down notice. In addition, the Investor will not be entitled to purchase shares if the Investor’s total number of shares
beneficially held at that time would exceed 4.99% of the number of shares of the Company’s common stock as determined in accordance with Rule 13d-1(j) of
the Securities Exchange Act of 1934, as amended. In addition, the Company is not permitted to draw on the Equity Line unless there is an effective registration
statement (as further explained below) to cover the resale of the shares.
 
The Investment Agreement further provides that the Company and the Investor are each entitled to customary indemnification from the other for, among other
things, any losses or liabilities they may suffer as a result of any breach by the other party of any provisions of the Investment Agreement or Registration
Rights Agreement (as defined below), or as a result of any lawsuit brought by a third-party arising out of or resulting from the other party’s execution, delivery,
performance or enforcement of the Investment Agreement or the Registration Rights Agreement.
 
The Investment Agreement also contains customary representations and warranties of each of the parties. Investors should read the Investment Agreement
together with the other information concerning the Company that the Company publicly files in reports and statements with the SEC.
 
Pursuant to the terms of a Registration Rights Agreement dated September 16, 2010 between the Company and the Investor (the “ Registration Rights
Agreement”), the Company is obligated to file one or more registration statements with the SEC to register the resale by Investor of the shares of common
stock issued or issuable under the Investment Agreement. On October 28, 2010, the SEC declared effective the Company’s Registration Statement on Form S-3
(File No. 333-169774), which registers up to 5,000,000 shares of common stock that may be resold by the Investor pursuant to the Investment Agreement.  As
of November 3, 2010, no shares of common stock have been issued pursuant to the Investment Agreement.
 
In connection with the preparation of the Investment Agreement and the Registration Rights Agreement, the Company paid the Investor a document preparation
fee in the amount of $15,000.
 
NOTE 7: LITIGATION

Patent Infringement Litigation

Mannatech, Inc. v. Country Life, LLC, et al., No. 3:10-cv-00533-O, United States District Court, Northern District of Texas, Dallas Division

On March 16, 2010, Mannatech, Inc. filed a patent infringement lawsuit against Country Life, LLC; Country Life Manufacturing, LLC;
EvenBetterNow, LLC; Micro Health Solutions, LLC; New Sun, Inc.; Oasis Advanced Wellness, LLC; Roex, Inc.; VDF FutureCeuticals, Inc.; and John
Does 1-20, alleging the defendants infringe United States Patent Nos. 6,929,807, 7,157,431, 7,196,064, 7,199,104, and 7,202,220, all entitled
“Compositions of Plant Carbohydrates as Dietary Supplements” (“Patents-in-Suit”), and seeking to stop their manufacture, offer, and sale of infringing
glyconutritional dietary supplement products. On May 14, 2010, Mannatech amended its complaint to add patent infringement claims against Angel Care
USA, Inc.; Florida Nutri Labs, LLC; and Wy’s Enterprises of Springfield, Inc.
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Agreed Judgments have been entered against seven of the eleven defendants: EvenBetterNow, Oasis Advanced Wellness, Micro Health Solutions,

Wy's Enterprises of Springfield, Florida Nutri Labs, Angel Care, USA, and New Sun.  In each of the Agreed Judgments, the defendant is enjoined, for the
term of the Patents-in-Suit, from making, using, offering to sell, or otherwise distributing the accused infringing products or colorable imitations thereof (the
“Enjoined Products”); inducing infringement of the patents by encouraging or assisting others in selling the Enjoined Products; or supplying or causing to be
supplied all or a substantial portion of the components of the Enjoined Products.
 

On June 25, 2010, Mannatech filed an unopposed motion to drop defendant Country Life Manufacturing, LLC because Mannatech discovered that
Country Life Manufacturing was no longer active or associated with Country Life, LLC. On June 29, Mannatech’s motion was granted and Country Life
Manufacturing, LLC was dismissed from the lawsuit without prejudice.
 

The lawsuit is now proceeding against the remaining three defendants: Country Life, Roex, and VDF FutureCeuticals. All three have filed answers,
and two of the defendants, Roex and VDF FutureCeuticals, have filed counterclaims challenging the validity of Mannatech’s patents and seeking recovery of
their attorneys’ fees. In addition, on June 25, 2010, Roex filed a motion to sever and motion to transfer venue to its home district of the Central District of
California. On July 16, Mannatech filed its response in opposition, after which VDF FutureCeuticals filed a motion to join Roex’s motion to transfer.  On July
21, Mannatech filed a motion to strike VDF’s improper joinder. On July 26, 2010, the Court denied Roex’s motion.
 

On July 16, 2010, the court entered a Scheduling Order, setting trial for November 1, 2011. In order to permit the parties to engage in direct
settlement discussions, the parties have twice filed joint motions seeking extensions of the Scheduling Order deadlines. The court granted both motions and the
current Second Amended Scheduling Order, issued on October 12, 2010, reset the trial date for December 5, 2011.  Mannatech intends to vigorously
prosecute this matter in the event settlement cannot be reached, as this lawsuit continues Mannatech’s enforcement of its patent rights. Based on the previous
successful patent infringement lawsuits against Glycobiotics International, Inc., Techmedica Health, Inc., IonX Holdings, Inc., Boston Mountain
Laboratories, Inc., Green Life, LLC, and Xiong Lo, Mannatech believes it could  obtain permanent injunctions against the manufacture and sale of any
infringing products for the duration of Mannatech’s Patents-in-Suit.
 
Business Arbitration and Litigation
 
Marinova Pty. Limited v. Mannatech, Incorporated & Mannatech (International) Limited , Case No. 50-122-T-00635-09, International Centre for Dispute
Resolution, a division of the American Arbitration Association

On December 10, 2009, Marinova Pty. Limited (“Marinova”), a company duly organized and operating under the laws of Australia, filed a Notice of
Arbitration and Statement of Claim with the International Centre for Dispute Resolution, which is a division of the American Arbitration Association, against
Mannatech Incorporated and Mannatech (International) Limited (collectively, “Mannatech”). Marinova’s claims stem from the parties’ April 27, 2007
Purchase Agreement, which was entered into between Marinova and Mannatech (International) Limited and executed by Marinova and Mannatech,
Incorporated. Through the Purchase Agreement, Marinova agreed to sell and Mannatech agreed to buy set quantities of glyconutrient powder that Mannatech
uses in the manufacturing of some its products. Marinova claims that Mannatech breached the Purchase Agreement by not buying certain quantities of
Marinova’s product. Marinova alternatively claims that Mannatech, Incorporated tortiously interfered with the Purchase Agreement. Finally, Marinova claims
that Mannatech, Incorporated made fraudulent representations to Marinova upon which Marinova claims it relied in executing the Purchase
Agreement. Marinova claims that Mannatech’s actions have caused them over $5,000,000 in damages, as well as attorneys’ fees and costs.
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On January 15, 2010, Mannatech filed its Answering Statement and Counterclaims, through which Mannatech asserted affirmative defenses in

response to Marinova’s claims, including that Marinova’s own actions or omissions contributed to or caused Marinova’s alleged injury. Mannatech also filed
a counterclaim for breach of contract, through which Mannatech alleges that Marinova sold Mannatech non-conforming powder and then refused to reimburse
Mannatech the amount it paid for the non-conforming powder, thereby breaching the Purchase Agreement. Mannatech further alleges that Marinova separately
breached the Purchase Agreement by marketing its powder to one or more of Mannatech’s competitors in violation of an amendment to the Purchase
Agreement’s exclusivity clause. Finally, Mannatech requested declaratory judgments from the arbitration panel, including a judgment that Mannatech is not
obligated to purchase any additional product from Marinova because Marinova breached the Purchase Agreement. Mannatech is seeking damages in the
amount it paid for the non-conforming product, as well as damages from Marinova’s breach of the parties’ exclusivity agreement, attorneys’ fees, and costs.
 
    On August 25, 2010, the panel of three arbitrators held their preliminary hearing, during which Mannatech requested the opportunity to brief a
motion to strike certain portions of Marinova’s Statement of Claims that Mannatech thought were brought solely for the purposes of prejudicing the panel
against Mannatech. Those portions of Marinova’s Statement of Claims related to lawsuits filed against Mannatech several years ago, all of which have now
settled and bear no relation to Marinova’s claims. The panel granted Mannatech leave to file a motion to strike.
 

In response, Marinova sought leave and was granted the opportunity to re-plead its Statement of Claims. On August 31, 2010, Marinova filed its
Amended Statement of Claims, in which it claims that, in addition to its other claims against Mannatech, Mannatech breached the Purchase Agreement
because Mannatech allegedly falsely warranted that it was not the subject of any lawsuits or investigations. Accordingly, on September 15, 2010, Mannatech
filed its Motion to Dismiss and Strike, through which it seeks to strike Marinova’s newly-added claim because (a) Marinova never raised the claim prior to its
re-pleading; (b) Marinova accepted millions of dollars from Mannatech after it became aware of Mannatech’s alleged breach; and (c) Marinova is asserting its
claim solely in an attempt to prejudice the panel. Marinova subsequently filed a response and Mannatech filed a reply in support of its Motion to Dismiss and
Strike on October 12, 2010.  The panel has not yet ruled on the Motion to Dismiss and Strike.
 

Mannatech intends to vigorously defend against Marinova’s claims and prosecute its counterclaim.
 
Litigation in General

The Company has several pending claims incurred in the normal course of business. In the Company’s opinion, such claims can be resolved
without any material adverse effect on its consolidated financial position, results of operations, or cash flows.

The Company maintains certain liability insurance; however, certain costs of defending lawsuits, such as those below the insurance deductible
amount, are not covered by or only partially covered by its insurance policies. Additionally, insurance carriers could refuse to cover certain of these claims in
whole or in part. The Company accrues costs to defend itself from litigation as incurred or as they become determinable.

The outcome of litigation may not be assured, and despite management’s views of the merits of any litigation, or the reasonableness of the
Company’s estimates and reserves, the Company’s financial statements could nonetheless be materially affected by an adverse judgment. The Company
believes it has adequately reserved for the contingencies arising from the above legal matters where an outcome was deemed to be probable, and the loss amount
could be reasonably estimated. While it is not possible to predict with certainty what liability or damages the Company might incur in connection with any of
the above-described lawsuits, based on the advice of counsel and a management review of the existing facts and circumstances related to these lawsuits, and
related legal fees, the Company has accrued $0.5 million as of September 30, 2010 for these matters, which is included in accrued expenses in its
Consolidated Balance Sheet.
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MANNATECH, INCORPORATED AND SUBSIDIARIES

 
NOTES TO UNAUDITED CONSOLIDATED FINANCIAL STATEMENTS – (Continued)

 

NOTE 8: RECENT ACCOUNTING PRONOUNCEMENTS

In October 2009, the FASB issued Accounting Standards Update No. 2009-13, “ Revenue Recognition—Multiple Deliverable Revenue
Arrangements” (“ASU 2009-13”). ASU 2009-13 updates the existing multiple-element revenue arrangements guidance currently included in FASB ASC 605-
25. The revised guidance provides for two significant changes to the existing multiple element revenue arrangements guidance. The first change relates to the
determination of when the individual deliverables included in a multiple-element arrangement may be treated as separate units of accounting. The second
change modifies the manner in which the transaction consideration is allocated across the separately identified deliverables. The revised guidance also expands
the disclosures required for multiple-element revenue arrangements. The revised multiple-element revenue arrangements guidance will be effective for the first
annual reporting period beginning on or after June 15, 2010. The adoption of ASU 2009-13 is not expected to have a material impact on the Company’s
financial position or results of operations.

In January 2009, the Securities and Exchange Commission issued Release No. 33-9002, “Interactive Data to Improve Financial Reporting.”  The
final rule requires companies to provide their financial statements and financial statement schedules to the Securities and Exchange Commission in interactive
data format using the eXtensible Business Reporting Language (“XBRL”). The rule was adopted by the Securities and Exchange Commission to improve the
ability of financial statement users to access and analyze financial data. The Securities and Exchange Commission adopted a phase-in schedule indicating
when registrants must furnish interactive data. Under this schedule, the Company will be required to submit filings with financial statement information
using XBRL commencing with our June 30, 2011 quarterly report on Form 10-Q. We began furnishing financial information in XBRL format starting with
our quarterly report on Form 10-Q for the period ended September 30, 2009. As an early XBRL adopter, the Company may choose to discontinue furnishing
XBRL data in the future until the required compliance date of June 30, 2011.

NOTE 9: FAIR VALUE

Fair Value Measurements and Disclosure Topic of the FASB ASC establishes a fair value hierarchy that requires the use of observable market data,
when available, and prioritizes the inputs to valuation techniques used to measure fair value in the following categories:

·      Level 1 – Quoted unadjusted prices for identical instruments in active markets.

·      Level 2 – Quoted prices for similar instruments in active markets, quoted prices for identical or similar instruments in markets that are not
active and model-derived valuations in which all observable inputs and significant value drivers are observable in active markets.

·      Level 3 – Model-derived valuations in which one or more significant inputs or significant value drivers are unobservable, including
assumptions developed by the Company.

The primary objective of the Company’s investment activities is to preserve principal while maximizing yields without significantly increasing risk.
The investment instruments held by the Company are money market funds and interest bearing deposits for which quoted market prices are readily available.
The Company considers these highly liquid investments to be cash equivalents. These investments are classified within Level 1 of the fair value hierarchy
because they are valued based on quoted market prices in active markets. The table below presents the recorded amount of financial assets measured at fair
value (in thousands) on a recurring basis as of September 30, 2010. The Company does not have any material financial liabilities that were required to be
measured at fair value on a recurring basis at September 30, 2010.
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MANNATECH, INCORPORATED AND SUBSIDIARIES

 
NOTES TO UNAUDITED CONSOLIDATED FINANCIAL STATEMENTS – (Continued)

 

Asset  Level 1  Level 2  Level 3  Total   
Money Market Funds – Fidelity, US  $ 6,029 $ — $ — $ 6,029 
Interest bearing deposits – various banks, Korea   4,969  —  —  4,969 

Total assets  $ 10,998 $ — $ — $ 10,998 
Amounts included in:              
Cash and cash equivalents  $ 6,345 $ — $ — $ 6,345 
Long-term restricted cash   4,653  —  —  4,653 

Total  $ 10,998 $ — $ — $ 10,998 

NOTE 10: SEGMENT INFORMATION

The Company conducts its business as a single operating segment, consolidating all of its business units into a single reportable entity, as a seller of
proprietary nutritional supplements, topical and skin care products, and weight-management products through its network marketing distribution channels
operating in sixteen countries. Each of the Company’s business units sells similar packs and products and possesses similar economic characteristics, such
as selling prices and gross margins. In each country, the Company markets its products and pays commissions and incentives in similar market
environments. The Company’s management reviews its financial performance by country and analyzes consolidated revenues by packs and product sales.
The Company sells its products through its independent associates and distributes its products through similar distribution channels in each country. No
single independent associate has ever accounted for more than 10% of the Company’s consolidated net sales.

The Company operates in nine physical locations and sells products in sixteen different countries around the world. The nine physical locations are
the United States, Canada, Switzerland, Australia, the United Kingdom, Japan, the Republic of Korea (South Korea), Taiwan, and South Africa. Each of the
Company’s physical locations services different geographic areas. The United States, Canada, Australia, United Kingdom, Japan, and South Africa offices
provide administrative support to their respective local markets and serve as meeting locations for independent associates. The United States location processes
orders for the United States, Canada, and South Africa. The Australian location processes orders for Australia, New Zealand, and Singapore. The United
Kingdom location processes orders for the United Kingdom, Denmark, Germany, Austria, the Netherlands, Norway, and Sweden. The Japan, Republic of
Korea, and Taiwan locations process orders for their local markets only. The Switzerland office was created to manage certain day-to-day business needs of
our international markets.
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Consolidated net sales shipped to customers in these locations, along with pack and product information for the three and nine months ended

September 30, 2010 and 2009 are as follows (in millions, except percentages):

  Three months  Nine months  
 Country 2010  2009  2010  2009
 United States $ 23.9 43.5% $ 34.0 47.7% $ 77.7 44.9% $ 109.7 49.9%  
 Japan  8.9 16.2%  9.9 13.9%  25.8 14.9%  31.4 14.3%  
 Republic of Korea  5.1 9.3%  6.9 9.7%  16.2 9.4%  19.2 8.8%  
 Canada  4.6 8.4%  5.8 8.1%  14.0 8.1%  17.5 8.0%  
 Australia  4.7 8.6%  5.7 8.0%  14.8 8.6%  16.7 7.6%  
 South Africa  3.0 5.5%  3.9 5.5%  9.0 5.2%  9.4 4.2%  
 Taiwan  1.4 2.6%  1.4 2.0%  5.0 2.9%  4.8 2.2%  
 New Zealand  0.7 1.3%  1.1 1.5%  2.5 1.4%  3.3 1.5%  
 Germany  0.6 1.1%  0.9 1.3%  1.8 1.0%  2.6 1.2%  
 United Kingdom  0.4 0.7%  0.8 1.0%  1.6 0.9%  2.5 1.1%  
 Denmark  0.1 0.2%  0.5 0.7%  0.4 0.2%  1.5 0.7%  
 Singapore  0.5 0.9%  0.4 0.6%  1.5 0.9%  1.0 0.5%  
 Austria(1)  0.2 0.3%  — —  0.9 0.5%  — —  
 Norway(1)  0.5 0.9%  — —  1.2 0.7%  — —  
 The Netherlands(1)  0.2 0.3%  — —  0.4 0.2%  — —  
 Sweden(1)  0.1 0.2%  — —  0.3 0.2%  — —  
 Totals $ 54.9 100% $ 71.3 100% $ 173.1 100% $ 219.6 100%  

________________________
(1) Austria, Norway, the Netherlands, and Sweden began operations in September 2009, and had a combined total net sales of $0.1 million for the period
ended September 30, 2009.

  Three months  Nine months  
  2010  2009  2010  2009  
 Consolidated product sales $ 45.5 $ 52.3 $ 140.8 $ 159.1 
 Consolidated pack sales  7.0  15.5 25.1 50.2 
 Consolidated other, including freight  2.4  3.5 7.2 10.3 
 Consolidated total net sales $ 54.9 $ 71.3 $ 173.1 $ 219.6 

Long-lived assets, which include property and equipment and construction in progress for the Company and its subsidiaries, reside in the following countries
(in millions):

Country
September 30,

2010  
December 31,

2009
Australia $ 0.3 $ 0.3
Canada  0.1  0.1
Japan  0.2  0.3
Republic of Korea  0.9  0.6
Switzerland  0.4  0.5
Taiwan  0.1  0.1
South Africa  0.1  —
United Kingdom  0.1  0.1
United States  19.3  25.5
Totals $ 21.5 $ 27.5
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Item 2. Management’s Discussion and Analysis of Financial Condition and Results of Operations

The following discussion is intended to assist in the understanding of our consolidated financial position and results of operations for the nine
months ended September 30, 2010 as compared to the same period in 2009, and should be read in conjunction with Item I “Financial Statements” in Part I of
this quarterly report on Form 10-Q. Unless stated otherwise, all financial information presented below, throughout this report, and in the consolidated
financial statements and related notes includes Mannatech, Incorporated and all of our subsidiaries on a consolidated basis.

COMPANY OVERVIEW

Since November 1993, we have continued to develop innovative, high-quality, proprietary nutritional supplements, topical and skin care products,
and weight-management products that are sold through a global network marketing system operating in the United States, Canada, Australia, the United
Kingdom, Japan, New Zealand, the Republic of Korea, Taiwan, Denmark, Germany, South Africa, Singapore, Austria, the Netherlands, Norway, and
Sweden. The United States, Canada, Australia, United Kingdom Japan, and South Africa offices provide administrative support to its local markets and act
as meeting locations for independent associates. The United States location processes orders for the United States, Canada, and South Africa. The Australian
location processes orders for Australia, New Zealand, and Singapore. The United Kingdom location processes orders for the United Kingdom, Denmark,
Germany, Austria, the Netherlands, Norway, and Sweden. The Japan, Republic of Korea, and Taiwan locations process orders for their local markets only.
The Switzerland office was created to manage certain day-to-day business needs of our international markets. We review and analyze net sales by geographical
location and by packs and products on a consolidated basis. Each subsidiary sells the same type of products and exhibits similar economic characteristics,
such as selling prices and gross margins.

We conduct our business as a single operating segment and primarily sell our products through a network of approximately 422,000 independent
associates and members who have purchased our products and/or packs within the last 12 months, which we refer to as current independent associates and
members. New recruits and pack sales are regarded as leading indicators for the long-term success of our business. New recruits include new independent
associates and members purchasing our packs and products for the first time.

Because we sell our products through network marketing distribution channels, the opportunities and challenges that affect us most are: recruitment
of new and retention of existing independent associates and members, entry into new markets and growth of existing markets, niche market development, new
product introduction, maintaining competitive compensation plans, and investment in our infrastructure.

During calendar year 2008, the U.S. and foreign economies slowed dramatically because of the global financial crisis. The difficult conditions
affecting the overall macro-economic environment continued to impact our business in 2009 and 2010. Significant reduction in consumers’ disposable income
impacted our customers’ spending practices, causing a decline in our revenues.

During 2008 and 2009, in response to adverse market conditions, we implemented various initiatives to reduce expenses, including the temporary
suspension of matching contributions under our 401(k) employee savings plan, reduction in our workforce, and reduction in other discretionary costs such as
outside services, travel and overtime. We also suspended our quarterly cash dividend in August of 2009. By establishing a culture of expense control and
accountability, we achieved a decrease in operating expenses and maintained that level of expense control through 2010. Our intent is to systematically review
all expenditures with the goal of prudently managing our business. At the same time, we remain committed to our strategic plan of developing new, innovative,
and scientifically-validated products, international expansion, strengthening financial results, and adding value to our shareholders and independent
associates.

We continue expansion into new international markets and are scheduled to begin selling products in Mexico in early 2011. Our expansion into
Mexico will complement our existing presence in North America while highlighting our continued focus on global expansion.
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We continue to focus on new product development. In the first quarter of 2010, we launched the Simply Delicious snack bar. The Simply Delicious
bar is USDA (United States Department of Agriculture) Organic certified and is offered in two flavors – cherry pie and chocolate raspberry truffle. In late
September 2010, we launched our exclusive, age-defying product line, the Mannatech LIFT TM skin care system. The Mannatech LIFT TM skin care line is an
innovative system formulated to reduce the signs of aging and improve the youthful radiance of skin in three easy steps. The line is paraben-free and features
the company’s Jeunesse 7™ proprietary blend – a combination of Mannatech’s signature glyconutrients and a French green clay. These features collectively
make the Mannatech LIFTTM line a natural, age-defying skin care system unique to the industry. The easy-to-use system is formulated with more than 30
natural and botanical ingredients and is currently available throughout the United States and Canada.

In addition to our innovative product development, we continue to invest in research for our existing products. Recent results of a randomized,
double-blind, placebo-controlled study validated that Ambrotose ® has beneficial effects on cognitive functioning. Additional preclinical studies suggest that
Ambrotose® can exert positive effects on the immune system and the digestive tract. Ambrotose ®, a glyconutrient product originally launched in 1996, is still
our best-selling product.

MannaRelief and Mannatech have partnered together to launch the new Give for Real SM program. This “donation-through-consumption” initiative
was designed to allow consumers and associates to help undernourished children around the world. For every purchase on an automatic order containing
Ambrotose® complex powder, Advanced Ambrotose ® powder, MannaBears™ gummies, PhytoMatrix ® caplets, PhytoBurst® nutritional chews or Optimal
Support Packets, a donation of Mannatech’s nutritional supplements is provided through MannaRelief to children in need worldwide. For the three months
ended September 30, 2010, Mannatech has provided an additional $90,000 in donations to MannaRelief as a result of the Give For Real SM program.
MannaRelief and Mannatech’s goal is to connect one million sponsors to one million undernourished children.
 

Subsequent to the end of the second quarter 2010, the board of directors of the International Sport Karate Association (ISKA) certified Mannatech as
its official dietary supplement provider. Several of our products will feature the “ISKA Certified for Elite Athletes” seal on the label, which will be the only
health supplements on the market to feature this seal on its packaging. The certification program was developed by ISKA to recognize high-quality dietary
supplements. ISKA and Mannatech’s exclusive initial partnership will last until 2012, with an option to renew.
 

We believe our aggressive cost reduction, new product introduction, international expansion, and financial discipline will enable us to effectively
manage through the challenging economy. We believe these recent changes will position us to support future long-term profitable growth.
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RESULTS OF OPERATIONS

The table below summarizes our consolidated operating results in dollars and as a percentage of net sales for the three months ended September 30,
2010 and 2009 (in thousands, except percentages) .

  2010  2009  
Change from
2010 to 2009  

  
Total

dollars  
% of

net sales  
Total

dollars  
% of

net sales Dollar  Percentage 
Net sales  $ 54,866 100% $ 71,295 100% $ (16,429) (23.0)%

Cost of sales   7,924 14.4%  11,923 16.7%  (3,999) (33.5)%
Commissions and incentives   23,109 42.1%  35,268 49.6%  (12,159) (34.5)%

   31,033 56.6%  47,191 66.2%  (16,158) (34.2)%
Gross profit   23,833 43.4%  24,104 33.8%  (271) (1.1)%

                 
Operating expenses:                 

Selling and administrative expenses   15,811 28.8%  17,748 24.9%  (1,937) (10.9)%
Depreciation and amortization   2,772 5.1%  3,085 4.3%  (313) (10.1)%
Other operating costs   8,911 16.2%  11,842 16.6%  (2,931) (24.8)%

Total operating expenses   27,494 50.1%  32,675 45.8%   (5,181) (15.9)%
Loss from operations   (3,661) (6.7)%  (8,571) (12.0)%  4,910 57.3%
Interest income   20 0.0%  39 0.1%  (19) (48.7)%
Other income, net   400 0.7%  859 1.2%  (459) (53.4)%
Loss before income taxes   (3,241) (5.9)%  (7,673) (10.8)%  4,432 57.8%
(Provision) benefit for income taxes   1,963 3.6%  (1,534) (2.2)%  3,497 228.0%
Net loss  $ (1,278) (2.3)% $ (9,207) (12.8)% $ 7,929 86.1%
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The table below summarizes our consolidated operating results in dollars and as a percentage of net sales for the nine months ended September 30,
2010 and 2009 (in thousands, except percentages) .

  2010  2009  
Change from
2010 to 2009  

  
Total

dollars  
% of

net sales  
Total

dollars  
% of

net sales Dollar  Percentage 
Net sales  $ 173,137 100% $ 219,640 100% $ (46,503) (21.2)%

Cost of sales   24,640 14.2%  35,944 16.4%  (11,304) (31.4)%
Commissions and incentives   74,617 43.1%  115,413 52.5%  (40,796) (35.3)%

   99,257 57.3%  151,357 68.9%  (52,100) (34.4)%
Gross profit   73,880 42.7%  68,283 31.1%  5,597 8.2%

                 
Operating expenses:                 

Selling and administrative expenses   47,579 27.5%  53,403 24.3%  (5,824) (10.9)%
Depreciation and amortization   8,691 5.0%  9,357 4.3%  (666) (7.1)%
Other operating costs   26,292 15.2%  30,831 14.0%  (4,539) (14.7)%

Total operating expenses   82,562 47.7%  93,591 42.6%  (11,029) (11.8)%
Loss from operations   (8,682) (5.0)%  (25,308) (11.5)%  16,626 65.7%
Interest income   1 0.0%  182 0.1%  (181) (99.5)%
Other income (expense), net   (175) (0.1)%  822 0.4%  (997) (121.3)%
Loss before income taxes   (8,856) (5.1)%  (24,304) (11.1)%  15,448 63.6%
Benefit for income taxes   982 0.6%  4,785 2.2%  (3,803) (79.5)%
Net loss  $ (7,874) (4.5)% $ (19,519) (8.9)% $ 11,645 59.7%

Consolidated net sales shipped to customers by location for the three months ended September 30, 2010 and 2009 were as follows (in millions,
except percentages):

Net Sales in Dollars and as a Percentage of Consolidated Net Sales

Country 2010  2009   
United States $ 23.9 43.5% $ 34.0 47.7%
Japan  8.9 16.2%  9.9 13.9%
Republic of Korea  5.1 9.3%  6.9 9.7%
Canada  4.6 8.4%  5.8 8.1%
Australia  4.7 8.6%  5.7 8.0%
South Africa  3.0 5.5%  3.9 5.5%
Taiwan  1.4 2.6%  1.4 2.0%
New Zealand  0.7 1.3%  1.1 1.5%
Germany  0.6 1.1%  0.9 1.3%
United Kingdom  0.4 0.7%  0.8 1.0%
Denmark  0.1 0.2%  0.5 0.7%
Singapore  0.5 0.9%  0.4 0.6%
Austria(1)  0.2 0.3%  — — 
Norway(1)  0.5 0.9%  — — 
The Netherlands(1)  0.2 0.3%  — — 
Sweden(1)  0.1 0.2%  — — 
Totals $ 54.9 100% $ 71.3 100%

________________________
 (1) Austria, Norway, the Netherlands, and Sweden began operations in September 2009, and had a combined total net sales of $0.1 million for the period
ended September 30, 2009.
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Consolidated net sales shipped to customers by location for the nine months ended September 30, 2010 and 2009 were as follows (in millions, except

percentages):

Country 2010  2009   
United States $ 77.7 44.9% $ 109.7 49.9%
Japan  25.8 14.9%  31.4 14.3%
Republic of Korea  16.2 9.4%  19.2 8.8%
Canada  14.0 8.1%  17.5 8.0%
Australia  14.8 8.6%  16.7 7.6%
South Africa  9.0 5.2%  9.4 4.2%
Taiwan  5.0 2.9%  4.8 2.2%
New Zealand  2.5 1.4%  3.3 1.5%
Germany  1.8 1.0%  2.6 1.2%
United Kingdom  1.6 0.9%  2.5 1.1%
Denmark  0.4 0.2%  1.5 0.7%
Singapore  1.5 0.9%  1.0 0.5%
Austria(1)  0.9 0.5%  — — 
Norway(1)  1.2 0.7%  — — 
The Netherlands(1)  0.4 0.2%  — — 
Sweden(1)  0.3 0.2%  — — 
Totals $ 173.1 100% $ 219.6 100%

________________________
 (1) Austria, Norway, the Netherlands, and Sweden began operations in September 2009, and had a combined total net sales of $0.1 million for the period
ended September 30, 2009.

Net Sales

For the three and nine months ended September 30, 2010, our operations outside of the United States accounted for approximately 56.5% and
55.1%, respectively, of our consolidated net sales, whereas in the same period in 2009, our operations outside of the United States accounted for
approximately 52.3% and 50.1%, respectively, of our consolidated net sales.

Consolidated net sales for the three months ended September 30, 2010 decreased by $16.4 million, or 23.0%, as compared to the same period in
2009. This change in consolidated net sales was comprised of a decrease in domestic sales of $10.1 million and a decrease in international sales of $6.3
million.

Consolidated net sales for the nine months ended September 30, 2010 decreased by $46.5 million, or 21.2%, as compared to the same period in
2009. This change in consolidated net sales was comprised of a decrease in domestic sales of $32.0 million and a decrease of international sales of $14.5
million.

The global financial crisis continues to be a major factor for the decline in both our domestic and international sales and recruiting. Sales in domestic
and international markets have also been adversely affected as a result of direct competition.

Fluctuation in foreign currency exchange rates had an overall favorable impact on our net sales of approximately $1.5 million and $7.4 million for
the three and nine months ended September 30, 2010, respectively. The net sales impact is calculated as the difference between (1) the current period’s net sales
in USD and (2) the current period’s net sales in local currencies converted to USD by applying average exchange rates for the same periods ended September
30, 2009.

 
22



 

Net sales by country in local currency for the three and nine months ended September 30, 2010 and 2009 are as follows ( in millions, except
percentages):

    Three months  
        Change  

Country  Currency  2010  2009  
Local

currency  Percentage  
Australia and Singapore  AUD  5.8 7.4 (1.6) (21.6)%
Austria(1), Germany, the Netherlands(1)  EUR  0.7 0.6 0.1 16.7%
Denmark  DKK  0.6 2.4 (1.8) (75.0)%
Japan  JPY  753.5 921.0 (167.5) (18.2)%
Republic of Korea  KRW  6,032.8 8,540.1 (2,507.3) (29.4)%
New Zealand  NZD  1.0 1.6 (0.6) (37.5)%
Norway(1)  NOK  2.1 0.2 1.9 950.0%
South Africa  ZAR  21.8 30.2 (8.4) (27.8)%
Sweden(1)  SEK  0.7 0.1 0.6 600.0%
Taiwan  TWD  43.5 46.1 (2.6) (5.6)%
United Kingdom  GBP  0.4 0.5 (0.1) (20.0)%

________________________
 (1) Austria, the Netherlands, Norway, and Sweden began operations in September 2009. Austria and the Netherlands had net sales of less than $.01 million
Euros for the period ended September 30, 2009.

    Nine months  
        Change  

Country  Currency  2010  2009  
Local

currency  Percentage  
Australia and Singapore  AUD  18.2 23.7 (5.5) (23.2)%
Austria(1), Germany, the Netherlands(1)  EUR  2.2 1.9 0.3 15.8%
Denmark  DKK  2.4 7.6 (5.2) (68.4)%
Japan  JPY  2,279.9 2,945.3 (665.4) (22.6)%
Republic of Korea  KRW  18,849.1 25,012.7 (6,163.6) (24.6)%
New Zealand  NZD  3.5 5.5 (2.0) (36.4)%
Norway(1)  NOK  5.8 0.2 5.6 2,800.0%
South Africa  ZAR  67.2 80.7 (13.5) (16.7)%
Sweden(1)  SEK  2.1 0.1 2.0 2,000.0%
Taiwan  TWD  157.8 159.0 (1.2) (0.8)%
United Kingdom  GBP  1.3 1.6 (0.3) (18.8)%

________________________
 (1) Austria, the Netherlands, Norway, and Sweden began operations in September 2009. Austria and the Netherlands had net sales of less than $.01 million
Euros for the period ended September 30, 2009.

Our total sales and sales mix can be influenced by any of the following:

 
·  changes in our sales prices;

 
·  changes in consumer demand;

 
·  changes in the number of independent associates and members;

 
·  changes in competitors’ products;

 
·  changes in economic conditions;

 
·  changes in regulations;

 
·  announcements of new scientific studies and breakthroughs;

 
·  introduction of new products;

 
·  discontinuation of existing products;

 
·  adverse publicity;

 



·  changes in our commissions and incentives programs;
 

·  direct competition; and
 

·  fluctuations in foreign currency exchange rates.
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 Our sales mix for the three and nine months ended September 30, was as follows (in millions, except percentages):
 

  Three Months
      Change
  2010  2009  Dollar  Percentage
 Product sales $ 45.5 $ 52.3 $ (6.8) (13.0)%
 Pack sales  7.0  15.5  (8.5) (54.8)%
 Other, including freight  2.4  3.5  (1.1) (31.4)%
 Total net sales $ 54.9 $ 71.3 $ (16.4) (23.0)%

 

  Nine Months
      Change
  2010  2009  Dollar  Percentage
 Product sales $ 140.8 $ 159.1 $ (18.3) (11.5)%
 Pack sales  25.1  50.2  (25.1) (50.0)%
 Other, including freight  7.2  10.3  (3.1) (30.1)%
 Total net sales $ 173.1 $ 219.6 $ (46.5) (21.2)%

For the three and nine months ended September 30, 2010 compared to the same periods in 2009, the decrease in our pack sales was primarily a result
of fewer new associates. Pack sales generally correlate to new independent associates who purchase starter packs and continuing independent associates who
purchase upgrade or renewal packs. However, there is no direct correlation between product sales and the number of new and continuing independent
associates and members because independent associates and members utilize products at different volumes.

Product Sales

In order to evaluate new product sales as compared to existing product sales, we calculate our product sales that are either (i) newly developed
products, or (ii) existing products that are newly introduced to a country within the last twelve months as of quarter end. We then compare this total to our
existing product line, or products that have been available in a country over twelve months. This analysis is a valuable tool to help determine the success of
our new products, as well as the timely expansion of our existing products.

Product sales for the three months ended September 30, 2010 decreased $6.8 million, or 13.0%, as compared to the same period in 2009. This
change in product sales was comprised of a decrease of new product sales of $1.7 million and a decrease of existing product sales of $5.1 million.

Product sales for the nine months ended September 30, 2010 decreased $18.3 million, or 11.5%, as compared to the same period in 2009. This
change in product sales was comprised of a decrease of new product sales of $5.0 million and a decrease of existing product sales of $13.3 million.

We implemented a 2-5% price increase in most countries in late January 2010. We believe the decrease in product sales for the third quarter ended
September 30, 2010 as compared to the same period in 2009 was largely due to several factors, including macro-economics and competition, which directly
impacts our company.
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We have introduced the following new products since September 30, 2009:

 
·  Simply Delicious™ Snack Bars in the United States and Canada;

 
·  Essential Source™ Omega 3 in the United States and all of our international markets;

 
·  PhytoBurst® Nutritional Chews in the United States, Canada, Japan, Taiwan, and South Africa;

 
·  Health Solutions Starter packs in several international markets;

 
·  GlycoSlim® drink mix in certain international markets;

 
·  BounceBack® capsules in Japan and Taiwan;

 
·  GI-Pro Balance™ powder in South Korea;

 
·  Mannatech LIFT™  products in United States and Canada;

 
·  Immunostart® tablets in the United Kingdom, Germany, Denmark, New Zealand, Australia, Austria, the Netherlands, Norway, Sweden;

 
·  Various promotional packages in the United States and international markets; and

 
·  Various Optimal Health, Weight and Fitness products in Austria, the Netherlands, Norway and Sweden.

Pack Sales

Packs may be purchased by our independent associates who wish to build a Mannatech business. These packs are offered to our independent
associates at a discount from published retail prices. There are several pack options available to our independent associates. In certain markets, pack sales are
concluded during the associate registration process and can provide new independent associates with valuable training and promotional materials, as well as
products for resale to retail customers, demonstration purposes, and personal consumption. Business-building independent associates can also choose to
purchase an upgrade pack, which provides the associate with additional promotional materials and eligibility for additional commissions and incentives.
Many of our business-building independent associates also choose to purchase renewal packs to satisfy annual renewal requirements to continue to earn
various commissions.

Pack sales associated with the number of independent associates and members can be further analyzed as follows, for the three and nine months
ended September 30 (in millions, except percentages):

  Three Months
    Change  
  2010  2009  Dollar  Percentage 
New  $ 5.1 $ 11.0 $ (5.9) (53.6)%
Continuing   1.9  4.5  (2.6) (57.8)%
Total  $ 7.0 $ 15.5 $ (8.5) (54.8)%

  Nine Months
    Change  
  2010  2009  Dollar  Percentage 
New  $ 17.2 $ 32.1 $ (14.9) (46.4)%
Continuing   7.9  18.1  (10.2) (56.4)%
Total  $ 25.1 $ 50.2 $ (25.1) (50.0)%

Total pack sales for the three months ended September 30, 2010 decreased by $8.5 million, or 54.8%, as compared to the same period in 2009. This
reduction in pack sales was comprised of a decrease of $5.9 million related to fewer new independent associates purchasing starter packs, and a decrease of
$2.6 million related to a decline in the number of continuing associates purchasing renewal and upgrade packs.
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Total pack sales for the nine months ended September 30, 2010 decreased by $25.1 million, or 50.0%, as compared to the same period in 2009.

This reduction in pack sales was comprised of a decrease of $14.9 million related to fewer new independent associates purchasing starter packs, and a
decrease of $10.2 million related to a decline in the number of continuing associates purchasing renewal and upgrade packs.

The number of new and continuing independent associates and members who purchased our packs or products during the twelve months ended
September 30, 2010 and 2009 were as follows:

  2010  2009  
New  93,000 22.0% 151,000 28.3%
Continuing  329,000 78.0% 383,000 71.7%
Total  422,000 100% 534,000 100%

There was an overall decrease of 112,000 associates and members for the twelve months ended September 30, 2010. We are experiencing increased
competition in certain domestic and international markets where competitors have launched operations, and in some cases have attracted some of our
independent associate field leaders. We will continue to address new independent associate recruiting and associate retainment through additional incentives,
new promotional support materials, and cause-related charitable activities.

During 2009 and 2010, we took the following actions to help increase the number of, and retain our existing, independent associates and members:

 
·  registered our most popular products with the appropriate regulatory agencies in all countries of operations;

 
·  focused on new product development;

 
·  explored new international markets;

 
·  launched an aggressive marketing and educational campaign;

 
·  strengthened compliance initiatives;

 
·  concentrated on publishing results of research studies and clinical trials related to our products;

 
·  initiated additional incentives;

 
·  explored new advertising and educational tools to broaden name recognition;

 
·  implemented changes to our global associate career and compensation plan;

 
·  introduced new products in many of our global markets;

 
·  introduced the $499 Premium-All-Star pack into United States, Canada, and South Africa in January 2009;

 
·  introduced similar All-Star Packs into all other markets in January 2010;

 
·  expanded into four new international markets in early fall of 2009;

 
·  revamped our website to increase user-friendliness; and

 
·  launched three new effective online tools (Mannacast SM,which includes StoryCastTM, Mannapages®, and Success Tracker) in the United States and

Canada that offer support to our independent associates in managing and expanding their business.

Other Sales

Other sales consisted of (i) sales of promotional materials; (ii) training and event registration fees; (iii) monthly fees collected for the SuccessTracker
tool, a customized electronic business-building and educational materials database for our independent associates that helps stimulate product sales and
provide business management; (iv) freight revenue charged to our independent associates and members; and (v) a reserve for estimated sales refunds and
returns.
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Other sales for the three months ended September 30, 2010 decreased by $1.1 million to $2.4 million as compared to $3.5 million for the same

period in 2009. Other sales for the nine months ended September 30, 2010 decreased by $3.1 million to $7.2 million as compared to $10.3 million for the
same period in 2009. The decrease in both periods was primarily due to a decrease in freight fees for product and pack shipments.

Gross Profit

Gross profit for the three months ended September 30, 2010 decreased by $0.3 million, or 1.1%, to $23.8 million as compared to $24.1 million for
the same period in 2009. Gross profit as a percentage of net sales increased to 43.4% as compared to 33.8% for the same period in 2009. The increase in gross
profit as a percentage of net sales was due to lower commissions and incentives for the period.

Gross profit for the nine months ended September 30, 2010 increased by $5.6 million, or 8.2%, to $73.9 million as compared to $68.3 million for
the same period in 2009. Gross profit as a percentage of net sales increased to 42.7% as compared to 31.1% for the same period in 2009. The increase in gross
profit for the nine months ended September 30, 2010 compared to the same period in 2009 was primarily due to the modification of our bonus structure
associated with the $499 Premium-All Star pack. This alteration in the bonus structure allowed commission and incentive rates to return to more historical
levels.

Cost of sales during the three months ended September 30, 2010 decreased by $4.0 million, or 33.5%, to $7.9 million as compared to $11.9 million
for the same period in 2009. Cost of sales as a percentage of net sales for the three months ended September 30, 2010 decreased to 14.4% as compared to
16.7% for the same period in 2009.

Cost of sales during the nine months ended September 30, 2010 decreased $11.3 million, or 31.4%, to $24.6 million as compared to $35.9 million
for the same period in 2009. Cost of sales as a percentage of net sales for the nine months ended September 30, 2010 decreased to 14.2 % as compared to
16.4% for the same period in 2009.

The decrease in cost of sales, and cost of sales as a percentage of net sales, for the three and nine months ended September 30, 2010 compared to the
same periods in 2009 was primarily due to improved economics associated with pack sales, including a reduction in the cost of packs and modification of
bonus and pack components, as well as a decrease in the cost of finished products sold.

Commission costs for the three months ended September 30, 2010 decreased by 34.6%, or $11.9 million, to $22.5 million as compared to $34.4
million for the same period in 2009. Commissions as a percentage of net sales for the three months ended September 30, 2010 decreased to 41.0% from 48.2%
for the same period in 2009.

Commission costs for the nine months ended September 30, 2010 decreased by 33.6%, or $36.2 million, to $71.6 million as compared to $107.8
million for the same period in 2009. Commissions as a percentage of net sales for the nine months ended September 30, 2010 decreased to 41.4% from 49.1%
for the same period in 2009.

Incentive costs for the three months ended September 30, 2010 decreased by 33.3%, or $0.3 million, to $0.6 million as compared to $0.9 million for
the same period in 2009. The costs of incentives as a percentage of net sales for the three months ended September 30, 2010 decreased to 1.1% from 1.3% for
the same period in 2009.

Incentive costs for the nine months ended September 30, 2010 decreased by 60.5%, or $4.6 million, to $3.0 million as compared to $7.6 million for
the same period in 2009. The costs of incentives as a percentage of net sales for the nine months ended September 30, 2010 decreased to 1.7% from 3.5 % for
the same period in 2009.

The decrease in commission and incentive costs for the three and nine months ended September 30, 2010 compared to the same periods in 2009 was
due to modification of our pack bonus structure and commission rates, as well as a decrease in the number of new and continuing independent associates and
members who purchased our packs or products. As a result, there was a decrease in the number of independent associates who qualified for the annual
incentives to 715 as compared to 2,374 in 2009. The alteration in the bonus structure allowed commission and incentive rates to return to more historical
levels.
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Selling and Administrative Expenses

Selling and administrative expenses include a combination of both fixed and variable expenses. These expenses consist of compensation and benefits
for employees, temporary and contract labor, outbound shipping and freight expenses, and marketing-related expenses, such as monthly magazine
development costs and costs related to hosting our corporate-sponsored events.

Selling and administrative expenses for the three months ended September 30, 2010 decreased by $1.9 million, or 10.9%, to $15.8 million as
compared to $17.8 million for the same period in 2009. The decrease in selling and administrative expenses consisted primarily of a $1.3 million decrease in
contract labor, payroll and payroll-related costs and a $0.8 million decrease in freight costs, partially offset by an increase of $0.2 million in marketing costs
and costs related to corporate-sponsored events. As a percentage of net sales, selling and administrative expenses increased to 28.8% from 24.9% for the same
period in 2009.

Selling and administrative expenses for the nine months ended September 30, 2010 decreased by $5.8 million, or 10.9%, to $47.6 million as
compared to $53.4 million for the same period in 2009. The decrease in selling and administrative expenses consisted primarily of a $3.3 million decrease in
contract labor, payroll and payroll-related costs, a $0.7 million decrease in marketing costs and costs related to corporate-sponsored events, and a $1.8 million
decrease in freight costs. As a percentage of net sales, selling and administrative expenses increased to 27.5% from 24.3% for the same period in 2009.

Depreciation and Amortization Expense

Depreciation and amortization expense for the three months ended September 30, 2010 decreased by 10.1%, or $0.3 million, to $2.8 million as
compared to $3.1 million for the same period in 2009. As a percentage of net sales, depreciation and amortization expense increased to 5.1% from 4.3% for the
same period in 2009.

Depreciation and amortization expense for the nine months ended September 30, 2010 decreased by 7.1%, or $0.7 million, to $8.7 million as
compared to $9.4 million for the same period in 2009. As a percentage of net sales, depreciation and amortization expense increased slightly to 5.0% from 4.3%
for the same period in 2009.

Other Operating Costs

Other operating costs generally include travel, accounting/legal/consulting fees, royalties, credit card processing fees, banking fees, off-site storage
fees, utilities, and other miscellaneous operating expenses. Generally, changes in other operating costs are associated with changes in our net sales.

Other operating costs for the three months ended September 30, 2010 decreased by $2.9 million, or 24.8%, to $8.9 million as compared to $11.8
million for the same period in 2009. This decrease was due to a $1.5 million reduction in legal expenses, a $0.4 million reduction in credit card fees, a $0.3
million reduction in accounting/consulting fees, a $0.2 million reduction in travel expenses, a $0.2 million reduction in research and development costs, a
$0.2 million in miscellaneous operating costs, such as mailing services, office supplies, telephone, insurance, and lease/rental costs, and a $0.1 million in
repairs and maintenance fees. As a percentage of net sales, other operating costs decreased slightly to 16.2% from 16.6% for the same period in 2009.

Other operating costs for the nine months ended September 30, 2010 decreased by $4.5 million, or 14.7%, to $26.3 million as compared to $30.8
million for the same period in 2009. This decrease was due to a $1.2 million reduction in credit card fees, $1.2 million reduction in accounting/consulting
fees, a $0.7 million reduction in legal fees, a $0.5 million reduction in travel expenses, a $0.5 million reduction in miscellaneous expenses, a $0.3 million
reduction in research and development costs, and a $0.1 million reduction in repairs and maintenance. As a percentage of net sales, other operating costs
increased to 15.2% from 14.0% for the same period in 2009.

Other Income (Expense), Net

Other income (expense), net primarily consists of foreign currency gains and losses related to translating our foreign subsidiaries’ assets, liabilities,
revenues, and expenses to the United States dollar and revaluing monetary accounts in United States, Switzerland, Japan, and the Republic of Korea, using
current and weighted-average currency exchange rates. Net foreign currency transaction gains and losses are the result of the United States dollar fluctuating in
value against foreign currencies.
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Other income, net for the three months ended September 30, 2010 was $0.4 million, as compared to $0.8 million for the same period in 2009.

Other expense, net for the nine months ended September 30, 2010 was $0.2 million, as compared to other income, net of $0.8 million for the same
period in 2009.

(Provision) Benefit for Income Taxes

(Provision) benefit for income taxes includes current and deferred income taxes for both our domestic and foreign operations. Our statutory income
tax rates by jurisdiction are as follows, for the three and nine months ended September 30:

Country 2010  2009
Australia 30.0%  30.0%
Canada 30.0%  33.0%
Denmark 25.0%  25.0%
Japan 42.0%  42.0%
Mexico 30.0%  — 
Norway 28.0%  28.0%
Republic of Korea 22.0%  24.2%
Singapore 17.0%  17.0%
South Africa 28.0%  28.0%
Sweden 26.3%  26.3%
Switzerland 16.2%  16.2%
Taiwan 17.0%  25.0%
United Kingdom 28.0%  28.0%
United States 37.5%  37.5%

Income from our international operations is subject to taxation in the countries in which we operate. Although we may receive foreign income tax
credits that would reduce the total amount of income taxes owed in the United States, we may not be able to fully utilize our foreign income tax credits in the
United States.

We use the recognition and measurement provisions of FASB ASC Topic 740, Income Taxes, to account for income taxes. The provisions of the
Income Tax Topic require a company to record a valuation allowance when the “more likely than not” criterion for realizing net deferred tax assets cannot be
met. Furthermore, the weight given to the potential effect of such evidence should be commensurate with the extent to which it can be objectively verified. As a
result, we reviewed the operating results, as well as all of the positive and negative evidence related to realization of such deferred tax assets to evaluate the need
for a valuation allowance in each tax jurisdiction. As of September 30, 2010 and December 31, 2009, we maintained our valuation allowance for deferred tax
assets totaling $3.6 million and $2.3 million, respectively, as we believe the “ more likely than not” criterion for recognition and realization purposes, as
defined in FASB ASC Topic 740, cannot be met.

 
29



 

Country
September

30,  2010  
December 31,

2009
Mexico $ 0.6  $ —
Norway  0.1   0.0
Sweden  0.1   0.0
Switzerland  0.6   0.3
Taiwan  0.9   0.9
United States  1.3   1.1
Total $ 3.6  $ 2.3

For the three months ended September 30, 2010, the Company  recognized a tax benefit of approximately $1.9 million. This was the result of
changes to management’s estimates for 2010 annual operating results, including the mix of income between tax jurisdictions, the change in the valuation
allowances associated with certain deferred tax assets, and the change in reserves related to uncertain income tax positions. For the nine months ended
September 30, 2010 the Company recognized a $0.9 million tax benefit. For the three and nine months ended September 30, 2009, the Company’s effective tax
rate was (20.0)% and 19.7%, respectively. For the three and nine months ended September 30, 2010 and 2009, the Company’s effective income tax rate was
determined based on the estimated annual effective income tax rate.

The effective tax rate for the nine months ended September 30, 2010 was lower than what would have been expected if the federal statutory rate were
applied to income before taxes. Items reducing the effective income tax rate included reductions due to changes to management’s estimates for 2010 annual
operating results, including the mix of income between tax jurisdictions, the change in the valuation allowances associated with certain deferred tax assets, and
the change in reserves related to uncertain income tax positions.  The effective tax rate for the three months ended September 30, 2010 was higher than what
would have been expected if the federal statutory rate were applied to income before taxes due to changes in management’s estimates during the quarter for 2010
annual operating results, including the mix of income between tax jurisdictions.

LIQUIDITY AND CAPITAL RESOURCES

Our principal use of cash is to pay for operating expenses, including commissions and incentives, capital assets, inventory purchases, international
expansion, and to pay quarterly cash dividends. In August 2009, the quarterly cash dividend was suspended and remained suspended as of September 30,
2010. At September 30, 2010, we had $21.7 million in cash and cash equivalents that can be used, along with normal cash flows from operations, to fund
any unanticipated shortfalls in future cash flows. Although our cash has been impacted by net losses for most of 2009 and 2010, we saw our costs,
particularly commissions and incentives, return to more historical levels. Although we are contemplating alternative liquidity sources, remaining at these
historical cost levels will be a key factor in our ability to generate sufficient cash from operations. In addition, in April 2010, we received a federal income tax
refund of $8.1 million.

Cash and Cash Equivalents and Investments

As of September 30, 2010, our cash and cash equivalents increased by 24.8%, or $4.3 million, to $21.7 million from $17.4 million as of December
31, 2009. The increase in cash and cash equivalents is related to the federal income tax refund of $8.1 million we received in April 2010 which is offset by the
current period loss, adjusted for noncash items, purchases of property and equipment, and decreases of payables due to the timing of payments.

Working Capital

    Working capital represents total current assets less total current liabilities. At September 30, 2010, our working capital increased by $0.6 million, or
2.8%, to $22.4 million from $21.8 million at December 31, 2009. The change in working capital primarily relates to an increase in cash and cash
equivalents, a decrease in short-term tax accounts, a decrease in inventories, partially offset by a decrease in operating liabilities.
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Net Cash Flows

Our net consolidated cash flows consisted of the following, for the nine months ended September 30
(in millions):

Provided by (used in):  2010  2009  
Operating activities  $ 4.9 $ (4.7)
Investing activities  $ 0.2 $ (2.1)
Financing activities  $ (0.9) $ (1.3)

Operating Activities

For the nine months ended September 30, 2010, our operating activities provided cash of $4.9 million compared to using cash of $4.7 million for the
same period in 2009. This increase in cash is due to the $8.1 million federal income tax refund received in April 2010, as well as the significant decrease in
operating costs that we achieved through establishing a culture of expense control and accountability.

We entered into an Investment Agreement with the Investor on September 16, 2010. The Investor committed to purchase, subject to certain restrictions
and conditions, up to $10 million of our common stock, over a period of 36 months from the first trading following the effectiveness of the registration
statement, which was October 28, 2010. We may draw funds from the Equity Line by selling shares of common stock to the Investor from time to time. We
will not receive any proceeds from the resale of these shares of common stock offered by the Investor. We will, however, receive proceeds from the sale of
shares to the Investor pursuant to the Equity Line. The proceeds will be used for general working capital needs and for other general corporate purposes.

We expect that our net operating cash flows in 2010 will be sufficient to fund our current operations. There can be no assurance, however, that we
will continue to generate cash flows at or above current levels. Certain events, such as the uncertainty of the worldwide economic environment, could impact
our available cash or our ability to generate cash flows from operations.

Investing Activities

For the nine months ended September 30, 2010, our net investing activities provided cash of $0.2 million compared to using cash of $2.1 million for
the same period of 2009. For the nine months ended September 30, 2010, we used cash of $1.5 million to purchase capital assets as compared to purchasing
$2.5 million in capital assets for the same period in 2009.  In 2010, we had a decrease in restricted cash of $1.7 million as compared to a decrease of $0.4
million for the same period in 2009.

Financing Activities

For the nine months ended September 30, 2010, we used cash of $0.9 million for repayment of capital lease obligations as compared to $1.1 million
to fund the payment of cash dividends to our shareholders for the same period in 2009. In August 2009, the quarterly cash dividend was suspended. See
“Risk Factors—We are not required to pay dividends, and our Board of Directors could decide not to declare a dividend or could reduce the amount of the
dividend at any time” in item 1A of our annual report on Form 10-K for the year ended December 31, 2009, for further discussion related to future payment of
dividends.

Our quarterly cash dividends were $0.02 per share for the first and second quarters of 2009. In 2009, we declared and paid the following dividends:

Declared date  Date of record  Date paid  
Total amount
of dividends  

Dollar amount
paid

per common
share

May 20, 2009  June 3, 2009  June 29, 2009  $ 0.5million  $ 0.02
February 18,

2009  March 9, 2009  March 26, 2009  $ 0.5million  $ 0.02
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General Liquidity and Cash Flows

We believe our existing liquidity and cash flows from operations are adequate to fund our normal expected future business operations and possible
international expansion costs for the next 12 to 24 months. However, if our existing capital resources or cash flows become insufficient to meet current
business plans, projections, and existing capital requirements, we may be required to raise additional funds, which may not be available on favorable terms,
if at all.

Contractual Obligations. The following summarizes our future commitments and obligations associated with various agreements and contracts as of
September 30, 2010, for the years ending December 31 (in thousands):
 

  
Remaining

2010  2011  2012  2013  2014  2015  Thereafter Total
Capital lease obligations  $ 440 $ 1,154 $ 711 $ 344 $ 239 $ 1 $ — $ 2,889
Purchase obligations (1)(2)   8,766  4,956  2,535  1,050  1,050  1,050  —  19,407
Operating leases   799  2,174  2,036  1,572  897  815  9 5 5  9,248
Post-employment royalty   152  492  492  492  369  —  —  1,997
Employment agreements   584  1,379  —  —  —  —  —  1,963
Total commitments and

obligations  $ 10,741 $ 10,155 $ 5,774 $ 3,458 $ 2,555 $ 1,866 $ 955 $ 35,504
____________________________
 (1) Purchase obligations for the years 2010, 2011, and 2012 include $4.7 million, $2.1 million, and $1.5 million, respectively, of purchase commitments

under a contract terminated by the Company for an asserted breach. Pursuant to the terms of the contract, we are engaged in the arbitration process with the
supplier.

 (2) Purchase obligations for the remainder of  2010  include $0.2  million of  purchase commitments under a contract  terminated  effective December 31,
2010,  by the supplier.  The Company is negotiating a new agreement with this supplier.

We have maintained purchase commitments with certain raw material suppliers to purchase minimum quantities and to ensure exclusivity of our raw
materials and the proprietary nature of our products. Currently, we have four supply agreements that require minimum purchase commitments. We terminated
one of these contracts for an asserted breach in 2009 and are now engaged in the arbitration process with the supplier. We also maintain other supply
agreements and manufacturing agreements to protect our products, regulate product costs, and help ensure quality control standards. These agreements do not
require us to purchase any set minimums. We have no present commitments or agreements with respect to acquisitions or purchases of any manufacturing
facilities; however, management from time to time explores the possibility of the benefits of purchasing a raw material manufacturing facility to help control
costs of our raw materials and help ensure quality control standards.

Off-Balance Sheet Arrangements

We do not have any special-purpose entity arrangements, nor do we have any off-balance sheet arrangements.

CRITICAL ACCOUNTING POLICIES AND ESTIMATES

Our consolidated financial statements are prepared in accordance with accounting principles generally accepted in the United States of America
(“GAAP”). The application of GAAP requires us to make estimates and assumptions that affect the reported values of assets and liabilities at the date of our
financial statements, the reported amounts of revenues and expenses during the reporting period, and the related disclosures of contingent assets and liabilities.
We use estimates throughout our financial statements, which are influenced by management’s judgment and uncertainties. Our estimates are based on
historical trends, industry standards, and various other assumptions that we believe are applicable and reasonable under the circumstances at the time the
consolidated financial statements are prepared. Our Audit Committee reviews our critical accounting policies and estimates. We continually evaluate and review
our policies related to the portrayal of our consolidated financial position and consolidated results of operations that require the application of significant
judgment by our management. We also analyze the need for certain estimates, including the need for such items as allowance for doubtful accounts, inventory
reserves, long-lived fixed assets and capitalization of internal-use software development costs, reserve for uncertain income tax positions and tax valuation
allowances, revenue recognition, sales returns, and deferred revenues, accounting for stock-based compensation, and contingencies and litigation. Historically,
actual results have not materially deviated from our estimates. However, we caution readers that actual results could differ from our estimates and
assumptions applied in the preparation of our consolidated financial statements. If circumstances change relating to the various assumptions or conditions
used in our estimates, we could experience an adverse effect on our financial position, results of operations, and cash flows. We have identified the following
applicable critical accounting policies and estimates as of September 30, 2010:
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Inventory Reserves

Inventory consists of raw materials, finished goods, and promotional materials that are stated at the lower of cost (using standard costs that
approximate average costs) or market. We record the amounts charged by vendors as the costs of inventory. Typically, the net realizable value of our inventory
is higher than the aggregate cost. Determination of net realizable value can be complex and, therefore, requires a high degree of judgment. In order for
management to make the appropriate determination of net realizable value, the following items are considered: inventory turnover statistics, current selling
prices, seasonality factors, consumer demand, regulatory changes, competitive pricing, and performance of similar products. If we determine the carrying
value of inventory is in excess of estimated net realizable value, we write down the value of inventory to the estimated net realizable value.

We also review inventory for obsolescence in a similar manner and any inventory identified as obsolete is reserved or written off. Our determination
of obsolescence is based on assumptions about the demand for our products, product expiration dates, estimated future sales, and general future plans. We
monitor actual sales compared to original projections, and if actual sales are less favorable than those originally projected by us, we record an additional
inventory reserve or write-down. Historically, our estimates have been close to our actual reported amounts. However, if our estimates regarding fair market
value or obsolescence are inaccurate or consumer demand for our products changes in an unforeseen manner, we may be exposed to additional material losses
or gains in excess of our established estimated inventory reserves.

Long Lived Fixed Assets and Capitalization of Software Development Costs

In addition to capitalizing long lived fixed asset costs, we also capitalize costs associated with internally-developed software projects (collectively
“fixed assets”) and amortize such costs over the estimated useful lives of such fixed assets. Fixed assets are carried at cost, less accumulated depreciation
computed using the straight-line method over the assets’ estimated useful lives. Leasehold improvements are amortized over the shorter of the remaining lease
terms or the estimated useful lives of the improvements. Expenditures for maintenance and repairs are charged to operations as incurred. If a fixed asset is sold
or otherwise retired or disposed of, the cost of the fixed asset and the related accumulated depreciation or amortization is written off and any resulting gain or
loss is recorded in other operating costs in our consolidated statement of operations.

We review our fixed assets for impairment whenever an event or change in circumstances indicates the carrying amount of an asset or group of assets
may not be recoverable, such as plans to dispose of an asset before the end of its previously estimated useful life. Our impairment review includes a
comparison of future projected cash flows generated by the asset, or group of assets, with its associated net carrying value. If the net carrying value of the asset
or group of assets exceeds expected cash flows (undiscounted and without interest charges), an impairment loss is recognized to the extent the carrying amount
exceeds the fair value. The fair value is determined by calculating the discounted expected future cash flows using an estimated risk-free rate of interest. Any
identified impairment losses are recorded in the period in which the impairment occurs. The carrying value of the fixed asset is adjusted to the new carrying
value and any subsequent increases in fair value of the fixed asset are not recorded. In addition, if we determine the estimated remaining useful life of the asset
should be reduced from our original estimate, at that time the periodic depreciation expense is adjusted prospectively, based on the new remaining useful life of
the fixed asset.

The impairment calculation requires us to apply judgment and estimates concerning future cash flows, strategic plans, useful lives, and discount
rates. If actual results are not consistent with our estimates and assumptions, we may be exposed to an additional impairment charge, which could be material
to our results of operations. In addition, if accounting standards change, or if fixed assets become obsolete, we may be required to write off any unamortized
costs of fixed assets; or if estimated useful lives change, we would be required to accelerate depreciation or amortization periods and recognize additional
depreciation expense in our consolidated statement of operations.
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Historically, our estimates and assumptions related to the carrying value and the estimated useful lives of our fixed assets have not materially

deviated from actual results. As of September 30, 2010, the estimated useful lives and net carrying values of fixed assets were as follows:

 Estimated useful life  
Net carrying value at
September 30, 2010

Office furniture and equipment 5 to 7 years  $ 2.0 million
Computer hardware 3 to 5 years   4.0 million
Computer software 3 to 5 years   10.7 million
Automobiles 3 to 5 years   0.1 million
Leasehold improvements 2 to 10 years(1)   3.2 million
Construction in progress 2 to 10 years(2)   1.5 million
Total net carrying value at September 30, 2010   $ 21.5 million

___________________
(1) We amortize leasehold improvements over the shorter of the useful estimated life of the leased asset or the lease term.
(2) Construction in progress includes leasehold improvements and internally-developed software costs. Once placed in service, leasehold improvements will

be amortized over the shorter of an asset’s useful life or the remaining lease term. Once the internally-developed software is placed in service, it will be
amortized over three to five years.

The net carrying costs of fixed assets and construction in progress are exposed to impairment losses if our assumptions and estimates of their
carrying values change, there is a change in estimated future cash flow, or there is a change in the estimated useful life of the fixed asset. We determined that no
impairment indicators existed for the nine months ended September 30, 2010.

Uncertain Income Tax Positions and Tax Valuation Allowances

As of September 30, 2010, we recorded $2.1 million in other long-term liabilities on our consolidated balance sheet related to uncertain income tax
positions. As required by FASB ASC Topic 740, Income Taxes, we use judgments and make estimates and assumptions related to evaluating the probability
of uncertain income tax positions. We base our estimates and assumptions on the potential liability related to an assessment of whether the income tax position
will “more likely than not” be sustained in an income tax audit. We are also subject to periodic audits from multiple domestic and foreign tax authorities
related to income tax and other forms of taxation. These audits examine our tax positions, timing of income and deductions, and allocation procedures across
multiple jurisdictions. As part of our evaluation of these tax issues, we establish reserves in our consolidated financial statements based on our estimate of
current probable tax exposures. Depending on the nature of the tax issue, we could be subject to audit over several years. Therefore, our estimated reserve
balances and liability related to uncertain income tax positions may exist for multiple years before the applicable statute of limitations expires or before an issue
is resolved by the taxing authority. We believe our tax liabilities related to uncertain tax positions are based upon reasonable judgment and estimates; however,
if actual results materially differ, our effective income tax rate and cash flows could be affected in the period of discovery or resolution.

We also review the estimates and assumptions used in evaluating the probability of realizing the future benefits of our deferred tax assets and record a
valuation allowance when we believe that a portion or all of the deferred tax assets may not be realized. If we are unable to realize the expected future benefits of
our deferred tax assets, we are required to provide a valuation allowance. We use our past history and experience, overall profitability, future management
plans, and current economic information to evaluate the amount of valuation allowance to record. As of September 30, 2010, we maintained a valuation
allowance for deferred tax assets arising from our operations in various jurisdictions because they did not meet the “more likely than not” criteria as defined
by the recognition and measurement provisions of FASB ASC Topic 740, Income Taxes.   In addition, as of September 30, 2010, we had deferred tax assets,
after valuation allowance, totaling $5.3 million, which may not be realized if our assumptions and estimates change, which would affect our effective income
tax rate and cash flows in the period of discovery or resolution.

Revenue Recognition and Deferred Revenue

We derive revenues from sales of our products, sales of our starter and renewal packs, shipping fees, and corporate-sponsored events. Substantially
all of our product and pack sales are made to independent associates at published wholesale prices. We also sell products to independent members at
discounted published retail prices. We record revenue net of any transaction taxes. We recognize revenue from shipped packs and products upon receipt by the
customer. We recognize revenue related to future corporate-sponsored events when the event is held. Our deferred revenue primarily consists of (i) revenue
received from sales of packs and products shipped but not received by the customers at period end; and (ii) revenue received from prepaid registration fees
from customers planning to attend a future corporate-sponsored event. At September 30, 2010, total deferred revenue was $2.9 million. Significant changes in
our shipping methods could result in additional revenue deferrals.
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Product Return Policy

We stand behind our packs and products and believe we offer a reasonable and industry-standard product return policy to all of our customers. We
do not resell returned product. Refunds are not processed until proper approval is obtained. All refunds must be processed and returned in the same form of
payment that was originally used in the sale. Each country in which we operate has specific product return guidelines. However, we generally allow our
independent associates and members to exchange products as long as the products are unopened and in good condition. In addition, in August 2007, we
changed our sales return policy from 90% to a 100% satisfaction guarantee policy. Our return policies for our retail customers and our independent associates
and members are as follows:

 
·  Retail Customer Product Return Policy.  This policy allows a retail customer to return any of our products to the original independent

associate who sold the product and receive a full cash refund by the independent associate for the first 180 days following the product’s
purchase if located in the United States, Canada, and South Africa, and for the first 90 days following the product’s purchase for the remaining
countries. The independent associate may then return or exchange the product based on the independent associate product return policy.

 
·  Independent Associate and Member Product Return Policy.  This policy allows the independent associate or member to return an order

within one year of the purchase date upon terminating their account. If an independent associate or member returns a product unopened and in
good condition, he/she may receive a full refund minus a 10% restocking fee. We may also allow the independent associate or member to receive
a full Satisfaction Guarantee refund if they have tried the product and are not satisfied for any reason, excluding promotional materials. This
Satisfaction Guarantee refund applies in the United States, Canada, and South Africa only for the first 180 days following the product’s
purchase, and applies to the remaining countries for the first 90 days following the product’s purchase; however, any commissions earned by
an independent associate will be deducted from the refund. If we discover abuse of the refund policy, we may terminate the independent
associate’s or member’s account.

 

Historically, sales returns estimates have not materially deviated from actual sales returns. Based upon our return policies, we estimate a sales return
reserve for expected sales refunds based on our historical experience over a rolling six- month period. If actual results differ from our estimated sales returns
reserves due to various factors, the amount of revenue recorded each period could be materially affected. Historically, our sales returns have not materially
changed through the years, as the majority of our customers who return their merchandise do so within the first 90 days after the original sale. Sales returns
have averaged 1.5% or less of our gross sales.

Accounting for Stock-Based Compensation

We grant stock options to our employees and board members. At the date of grant, we determine the fair value of a stock option award and recognize
compensation expense over the requisite service period, which is generally two to four years – the vesting period of such stock option award. The fair value of
the stock option award is calculated using the Black-Scholes option-pricing model, (“calculated fair value”). The Black-Scholes option-pricing model requires
us to apply judgment and use highly subjective assumptions, including expected stock option life, expected volatility, expected average risk-free interest rates,
and expected forfeiture rates. For the nine months ended September 30, 2010, our assumptions and estimates used for the calculated fair value of stock options
granted in 2010 were as follows:
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February
2010
grant  

May
2010
grant  

June
2010

grant
#1  

June
2010
grant

#2  

September
2010

Grant #1  

September
2010

Grant #2  
Estimated fair value per share of options

granted:  $ 2.03 $ 1.86 $ 1.23 $ 1.18 $ 1.26 $ 1.40 
Assumptions:                    

Annualized dividend yield   0.00%  0.00%  0.00%  0.00%  0.00%  0.00%
Risk-free rate of return   2.16%  2.07%  1.91%  1.91%  1.91%  1.24%
Common stock price volatility   71.1%  70.8%  71.5%  71.5%  72.40%  72.3%
Expected average life of stock options

(in years)   4.5  4.5  4.5  4.5  4.5  4.5 

The assumptions we use are based on our best estimates and involve inherent uncertainties based on market conditions that are outside of our
control. Therefore, the stock-based compensation expense reported in our consolidated financial statements may not be representative of the actual economic
cost of stock-based compensation. For example, if actual employee forfeitures significantly differ from our estimated forfeitures, we may be required to make
an adjustment to our consolidated financial statements in future periods. As of September 30, 2010, using our current assumptions and estimates, we
anticipate recognizing $0.7 million in gross compensation expense through 2013 related to unvested stock options outstanding.

If we grant additional stock options in the future, we would be required to recognize additional compensation expense over the vesting period of such
stock options in our consolidated statement of operations. Gross compensation expense would equal the calculated fair value of such stock options, which is
dependent on the assumptions used to calculate such fair value, but generally ranges between 34% to 69% of the exercise price multiplied by the number of
stock options awarded. As of September 30, 2010, we had 321,088 shares available for grant in the future.

Contingencies and Litigation

Each quarter, we evaluate the need to establish a reserve for any legal claims or assessments. We base our evaluation on our best estimates of the
potential liability in such matters. The legal reserve includes an estimated amount for any damages and the probability of losing any threatened legal claims or
assessments. The legal reserve is developed in consultation with our general and outside counsel and is based upon a combination of litigation and settlement
strategies. Although we believe that our legal reserves and accruals are based on reasonable judgments and estimates, actual results could differ, which may
expose us to material gains or losses in future periods. If actual results differ, if circumstances change, or if we experience an unanticipated adverse outcome of
any legal action, including any claim or assessment, we would be required to recognize the estimated amount which could reduce net income, earnings per
share, and cash flows.

RECENT ACCOUNTING PRONOUNCEMENTS

See “Recent Accounting Pronouncements” in Note 8 of the Notes to our Consolidated Financial Statements, which is incorporated herein by reference.

Item 3. Quantitative and Qualitative Disclosures About Market Risk

We do not engage in trading market risk sensitive instruments and do not purchase investments as hedges or for purposes “other than trading” that
are likely to expose us to certain types of market risk, including interest rate, commodity price, or equity price risk. Although we have investments, we believe
there has been no material change in our exposure to interest rate risk. We have not issued any debt instruments, entered into any forward or futures contracts,
purchased any options, or entered into any swap agreements.

We are exposed, however, to other market risks, including changes in currency exchange rates as measured against the United States dollar. Because
the change in value of the United States dollar measured against foreign currency may affect our consolidated financial results, changes in foreign currency
exchange rates could positively or negatively affect our results as expressed in United States dollars. For example, when the United States dollar strengthens
against foreign currencies in which our products are sold or weakens against foreign currencies in which we may incur costs, our consolidated net sales or
related costs and expenses could be adversely affected.
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We believe inflation has not had a material impact on our consolidated operations or profitability. We expanded into Canada in 1996, into Australia

in 1998, into the United Kingdom in 1999, into Japan in 2000, into New Zealand in 2002, into the Republic of Korea in 2004, into Taiwan and Denmark in
2005, into Germany in 2006, into South Africa and Singapore in 2008, and into Austria, the Netherlands, Norway, and Sweden in September 2009. Our
United States location processes orders for the United States, Canada, and South Africa. The Australian location processes orders for Australia, New
Zealand, and Singapore. The United Kingdom location processes orders for the United Kingdom, Denmark, Germany, Austria, the Netherlands, Norway,
and Sweden. The Japan, Republic of Korea, and Taiwan locations process orders for their local markets only. We translate our revenues and expenses in
foreign markets using an average rate.

We maintain policies, procedures, and internal processes in an effort to help monitor any significant market risks and we do not use any financial
instruments to manage our exposure to such risks. We assess the anticipated foreign currency working capital requirements of our foreign operations and
maintain a portion of our cash and cash equivalents denominated in foreign currencies sufficient to satisfy most of these anticipated requirements.

We caution that we cannot predict with any certainty our future exposure to such currency exchange rate fluctuations or the impact, if any, such
fluctuations may have on our future business, product pricing, operating expenses, and on our consolidated financial position, results of operations, or cash
flows. However, to combat such market risk, we closely monitor our exposure to currency fluctuations. The foreign currencies in which we currently have
exposure to foreign currency exchange rate risk include the currencies of Canada, Australia, the United Kingdom, Japan, New Zealand, the Republic of
Korea, Taiwan, Denmark, Germany, South Africa, Singapore, Austria, the Netherlands, Norway, and Sweden. The current (spot) rate, average currency
exchange rates, and the low and high of such currency exchange rates as compared to the United States dollar, for each of these countries as of and for the nine
months ended September 30, 2010 were as follows:

Country (foreign currency name)  Low  High  Average  Spot  
Australia (Dollar)  0.81520 0.97010 0.89710 0.97010 
Austria, Germany, the Netherlands (Euro)  1.19440 1.45130 1.31694 1.36120 
Canada (Dollar)  0.92880 1.00340 0.96556 0.97190 
Denmark (Krone)  0.16060 0.19520 0.17687 0.18270 
Japan (Yen)  0.01057 0.01202 0.01118 0.01196 
New Zealand (Dollar)  0.66310 0.74190 0.70967 0.73860 
Norway (Krone)  0.14970 0.17800 0.16471 0.17100 
Republic of Korea (Won)  0.00080 0.00092 0.00086 0.00088 
Singapore (Dollar)  0.70340 0.75990 0.72309 0.75990 
South Africa (Rand)  0.12600 0.14390 0.13451 0.14390 
Sweden (Krona)  0.12370 0.14870 0.13638 0.14870 
Switzerland (Franc)  0.86000 1.02450 0.93956 1.02450 
Taiwan (Dollar)  0.03074 0.03225 0.03136 0.03189 
United Kingdom (British Pound)  1.43380 1.63820 1.53432 1.58090 
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Item 4. Controls and Procedures

Evaluation of Disclosure Controls and Procedures

Our management, with the participation of our Co-Chief Executive Officers (principal executive officer) and our Chief Financial Officer (principal
financial officer), have concluded, based on their evaluation as of the end of the period covered by this report, that our disclosure controls and procedures are
effective to ensure that information required to be disclosed by us in reports filed or submitted under the Securities Exchange Act of 1934, as amended (as
defined in Exchange Act Rules 13(a) and 15(d)-15(e)), is recorded, processed, summarized, and reported within the time periods specified in the Securities
and Exchange Commission’s rules and forms and include controls and procedures designed to ensure that information required to be disclosed by us in such
reports is accumulated and communicated to our management, including our principal executive and financial officers, as appropriate, to allow timely
decisions regarding required disclosure.

Changes in Internal Control over Financial Reporting

During the quarter ended September 30, 2010, there were no changes in our internal control over our financial reporting that we believe materially
affected, or are reasonably likely to materially affect, our internal control over financial reporting.
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PART II - OTHER INFORMATION

Item 1. Legal Proceedings

See “Litigation” in Note 7 of the Notes to our Unaudited Consolidated Financial Statement, which is incorporated herein by reference.

Item 1A. Risk Factors

In addition to the other information set forth in this report, you should carefully consider the factors discussed in Part I, “Item 1A. Risk Factors” in
our Annual Report on Form 10-K for the year ended December 31, 2009, which could materially affect our business or our consolidated financial position,
results of operations, and cash flows. The risks described in our Annual Report on Form 10-K are not the only risks we face. Additional risks and
uncertainties not currently known to us or that we currently deem to be insignificant also may become materially adverse or may affect our business in the
future or our consolidated financial position, results of operations, or cash flows.

Item 2. Unregistered Sales of Equity Securities and Use of Proceeds

None.

Item 3. Defaults Upon Senior Securities

None.

Item 4. Removed and Reserved

 Item 5. Other Information

None.

Item 6. Exhibits

See Index to Exhibits following the signature page of this Quarterly Report on Form 10-Q.

 
39



 

SIGNATURES

Pursuant to the requirements of Section 13 or 15(d) of the Securities Exchange Act of 1934, the registrant has duly caused this report to be signed on
its behalf by the undersigned, thereunto duly authorized.
 

  Mannatech, Incorporated
 
Dated: November 4, 2010  By: 

 
/s/ Stephen D. Fenstermacher

   Stephen D. Fenstermacher
Co-Chief Executive Officer and Chief Financial Officer
(principal financial and accounting officer)

 
   
 
Dated: November 4, 2010  By: 

 
/s/ Robert A. Sinnott

   Robert A. Sinnott
Co-Chief Executive Officer and Chief Science Officer
(principal executive officer)
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INDEX TO EXHIBITS

  Incorporated by Reference
Exhibit
Number Exhibit Description Form File No. Exhibit (s) Filing Date
3.1 Amended and Restated Articles of Incorporation of

Mannatech, dated May 19, 1998.
S-1 333-63133 3.1 October 28.1998

3.2 Fourth Amended and Restated Bylaws of Mannatech, dated
August 8, 2001 (Corrected).

10-K 000-24657 3.2 March 16, 2007

3.3 First Amendment to the Fourth Amended and Restated
Bylaws of Mannatech, effective November 30, 2007.

8-K 000-24657 3.1 December 6, 2007

4.1 Specimen Certificate representing Mannatech’s common
stock, par value $0.0001 per share.

S-1 333-63133 4.1 October 28, 1998

10.1 Investment Agreement by and between Mannatech,
Incorporated and Dutchess Opportunity Fund,  II, LP, dated
September 16, 2010

8-K 000-24657 10.1 September 21, 2010

10.2 Registration Rights Agreement by and between Mannatech,
Incorporated and Dutchess Opportunity Fund, II, LP, dated
September 16, 2010

8-K 000-24657 10.2 September 21, 2010

10.3 Amendment to Investement Agreement, by and between
Mannatech, Incorporated and Dutchess Opportunity
Fund,  II, LP, dated October 4, 2010

8-K 000-24657 10.1 October 5, 2010

10.4 Form of Indemnification Agreement between Mannatech and
each of the following directors: J. Stanley Fredrick,
Patricia Weir, Alan D. Kennedy, Gerald E. Gilbert,
Marlin Ray Robbins, Larry A. Jobe, and Robert A. Toth

* * * *

31.1* Certification pursuant to Section 302 of the Sarbanes-Oxley
Act of 2002, of the Co-Chief Executive Officer of

Mannatech.

* * * *

31.2* Certification pursuant to Section 302 of the Sarbanes-Oxley
Act of 2002, of the Co-Chief Executive Officer of

Mannatech.

* * * *

32.1* Certification pursuant to Section 906 of the Sarbanes-Oxley
Act of 2002, of the Co-Chief Executive Officer of

Mannatech.

* * * *

32.2* Certification pursuant to Section 906 of the Sarbanes-Oxley
Act of 2002, of the Co-Chief Executive Officer of

Mannatech.

* * * *

101.INS** XBRL Instance Document ** ** ** **
101.SCH** XBRL Taxonomy Extension Schema Document ** ** ** **
101.CAL** XBRL Taxonomy Extension Calculation Linkbase

Document
** ** ** **

101.LAB** XBRL Taxonomy Extension Label Linkbase Document ** ** ** **
101.PRE** XBRL Taxonomy Extension Presentation Linkbase

Document
** ** ** **

101.DEF** XBRL Taxonomy Extension Definition Linkbase Document ** ** ** **

_____________
* Filed herewith.
** Furnished herewith. In accordance with Rule 406T of Regulation S-T, the information in these exhibits shall not be deemed to be “filed” for purposes of
Section 18 of the Securities Exchange Act of 1934, or otherwise subject to liability under that section, and shall not be incorporated by reference into any
registration statement or other document filed under the Securities Act of 1933, as amended, except as expressly set forth by specific reference in such filing.

 
 



 



Exhibit 10.4
 

FORM OF
INDEMNIFICATION AGREEMENT

 
This Indemnification Agreement (this “ Agreement”) dated the ___ day of ____, 20___ by and between Mannatech, Incorporated, a Texas

corporation (the “Company”), and _______, an individual (“Indemnitee”).
 

RECITALS
 

A. Competent and experienced persons are reluctant to serve or to continue to serve as directors and officers of corporations or in other capacities
unless they are provided with adequate protection through insurance or indemnification (or both) against claims against them arising out of their service and
activities on behalf of the corporation.
 

B. The current uncertainties relating to the availability of adequate insurance have increased the difficulty for corporations of attracting and retaining
competent and experienced persons to serve in such capacity.
 

C. The Board of Directors of the Company (the “ Board of Directors”) has determined that the continuation of present trends in litigation will make
it more difficult to attract and retain competent and experienced persons to serve as directors and officers of the Company, that this situation is detrimental to
the best interests of the Company’s shareholders and that the Company should act to assure such persons that there will be increased certainty of adequate
protection in the future.
 

D. As a supplement to and in the furtherance of the Company’s Articles of Incorporation, as amended (the “ Articles”), and Bylaws, as amended (the
“Bylaws”), it is reasonable, prudent, desirable and necessary for the Company contractually to obligate itself to indemnify, and to pay in advance expenses on
behalf of, officers and directors to the fullest extent permitted by law so that they will serve or continue to serve the Company free from concern that they will
not be so indemnified and that their expenses will not be so paid in advance.
 

E. This Agreement is not a substitute for, nor does it diminish or abrogate any rights of Indemnitee under, the Articles and the Bylaws or any
resolutions adopted pursuant thereto (including any contractual rights of Indemnitee that may exist).
 

F. Indemnitee is a director of the Company and his or her willingness to continue to serve in such capacity is predicated, in substantial part, upon the
Company’s willingness to indemnify him or her to the fullest extent permitted by the laws of the State of Texas and upon the other undertakings set forth in
this Agreement.
 

AGREEMENT
 

NOW, THEREFORE, in consideration of the premises and covenants contained herein, and effective as of Indemnitee’s initial appointment as a
director of the Company (the “Effective Date”), the Company and Indemnitee hereby agree as follows:
 

             ARTICLE I                   
CERTAIN DEFINITIONS

 
Capitalized terms used but not otherwise defined in this Agreement have the meanings set forth below:

 
“Controlled Affiliate” means any corporation, limited liability company, partnership, joint venture, trust or other Enterprise, whether or not for

profit, that is directly or indirectly controlled by the Company.  For purposes of this definition, the term “control” means the possession, directly or indirectly,
of the power to direct, or cause the direction of, the management or policies of an Enterprise, whether through the ownership of voting securities, through other
voting rights, by contract or otherwise; provided, however, that direct or indirect beneficial ownership of capital stock or other interests in an Enterprise
entitling the holder to cast 30% or more of the total number of votes generally entitled to be cast in the election of directors (or persons performing comparable
functions) of such Enterprise will be deemed to constitute “control” for purposes of this definition.
 

“Corporate Status” means the status of a person who is or was a director, officer, employee, partner, member, manager, venturer, proprietor,
trustee, fiduciary or agent of the Company or of any other Enterprise which such person is or was serving at the request of the Company.  In addition to any
service at the actual request of the Company, Indemnitee will be deemed, for purposes of this Agreement, to be serving or to have served at the request of the
Company as a director, officer, employee, partner, member, manager, venturer, proprietor, trustee, fiduciary or agent of another Enterprise if Indemnitee is or
was serving as a director, officer, employee, partner, member, manager, venturer, proprietor, trustee, fiduciary or agent of such Enterprise and: (a) such
Enterprise is or at the time of such service was a Controlled Affiliate; (b) such Enterprise is or at the time of such service was an employee benefit plan (or
related trust) sponsored on maintained by the Company or a Controlled Affiliate; or (c) the Company or a Controlled Affiliate directly or indirectly caused
Indemnitee to be nominated, elected, appointed, designated, employed, engaged or selected to serve in such capacity
 

“Disinterested Director” means a director of the Company who is not and was not a party to the Proceeding in respect of which indemnification is
sought by Indemnitee.
 

“Enterprise” means the Company and any other corporation, partnership, limited liability company, joint venture, employee benefit plan, trust,
other entity or other enterprise of which Indemnitee is or was serving at the request of the Company in a Corporate Status.
 



“Exchange Act” means the Securities Exchange Act of 1934, as amended.
 

“Expenses” means all attorney’s fees, disbursements and retainers, court costs, transcript costs, fees of experts, witness fees, travel expenses,
duplicating costs, printing and binding costs, telephone charges, postage, fax transmission charges, secretarial services, delivery service fees and all other
disbursements or expenses paid or incurred in connection with prosecuting, defending, preparing to prosecute or defend, investigating, being or preparing to be
a witness in, or otherwise participating in, a Proceeding, or in connection with seeking indemnification under this Agreement.  Expenses will also include
Expenses paid or incurred in connection with any appeal resulting from any Proceeding, including the premium, security for and other costs relating to any
appeal bond or its equivalent.  Expenses, however, will not include amounts paid in settlement by Indemnitee or the amount of judgments or fines against
Indemnitee.
 

“Incumbent Directors” means individuals who, as of the date of this Agreement, constitute the Board of Directors.
 

“Independent Counsel” means an attorney or firm of attorneys that is experienced in matters of corporation law and neither currently is, nor in the
past five (5) years has been, retained to represent: (a) the Company or Indemnitee in any matter material to either such party (other than with respect to matters
concerning the Indemnitee under this Agreement and/or the indemnification provisions of the Articles or Bylaws, or of other indemnitees under similar
indemnification agreements); or (b) any other party to the Proceeding giving rise to a claim for indemnification hereunder.  Notwithstanding the foregoing, the
term “Independent Counsel” does not include any person who, under the applicable standards of professional conduct then prevailing, would have a conflict
of interest in representing either the Company or Indemnitee in an action to determine Indemnitee’s rights under this Agreement.
 

“Losses” means any loss, liability, judgments, damages, amounts paid in settlement, fines (including excise taxes and penalties assessed with
respect to employee benefit plans), penalties (whether civil, criminal or otherwise) and all interest, assessments and other charges paid or payable in connection
with or in respect of any of the foregoing.
 

“Proceeding” means any threatened, pending or completed action, suit, claim, demand, arbitration, alternate dispute resolution mechanism,
investigation, inquiry, administrative hearing or any other actual, threatened or completed proceeding, including any and all appeals, whether brought by or in
the right of the Company or otherwise, whether civil, criminal, administrative, arbitrative or investigative, whether formal or informal, and in each case
whether or not commenced prior to the date of this Agreement, in which Indemnitee was, is or will be involved as a party or otherwise, by reason of or relating
to Indemnitee’s Corporate Status and by reason of or relating to either (i) any action or alleged action taken by Indemnitee (or failure or alleged failure to act) or
of any action or alleged action (or failure or alleged failure to act)  on Indemnitee’s part, while acting in his or her Corporate Status or (ii) the fact that
Indemnitee is or was serving at the request of the Company as director, officer, employee, partner, member, manager, trustee, fiduciary or agent of another
Enterprise, in each case whether or not serving in such capacity at the time any Loss or Expense is paid or incurred for which indemnification or advancement
of Expenses can be provided under this Agreement, except one initiated by Indemnitee to enforce his or her rights under this Agreement.  For purposes of this
definition, the term “threatened” will be deemed to include Indemnitee’s good faith belief that a claim or other assertion may lead to institution of a Proceeding.
 

References to “serving at the request of the Company ” include any service as a director, officer, employee or agent of the Company which imposes
duties on, or involves services by, such director, officer, employee or agent with respect to any employee benefit plan, its participants or beneficiaries; and a
person who acted in good faith and in a manner he or she reasonably believed to be in the best interests of the participants and beneficiaries of an employee
benefit plan will be deemed to have acted in a manner “ not opposed to the best interests of the Company ” as referred to under applicable law or in this
Agreement.
 

       ARTICLE II         
SERVICES TO THE COMPANY

 
2.1 Services to the Company.   Indemnitee agrees to serve as a director of the Company.  Indemnitee may at any time and for any reason resign

from such position (subject to any other contractual obligation or any obligation imposed by operation of law), in which event the Company will have no
obligation under this Agreement to continue Indemnitee in such position.  This Agreement will not be construed as giving Indemnitee any right to be retained in
the employ of the Company (or any other Enterprise).
 

ARTICLE III
INDEMNIFICATION

 
3.1 Indemnification of Indemnitee.  Except as otherwise set forth in this Article III,  the Company hereby agrees to hold harmless and indemnify

Indemnitee against any and all Expenses and Losses and causes of action of every kind, regardless of the sole, joint or concurrent negligence, negligence per
se, gross negligence, statutory fault, or strict liability of Indemnitee to the fullest extent permitted by law and the Articles and Bylaws, as the same exists or
may hereafter be amended interpreted or replaced (but in the case of any such amendment, interpretation or replacement, only to the extent that such
amendment, interpretation or replacement permits the Company to provide broader indemnification rights than were permitted prior thereto).  For purposes of
this Agreement, the meaning of the phrase “ to the fullest extent permitted by law” will include to the fullest extent permitted by Chapter 8 of Title I of the
Texas Corporation Law (the “TCL”) or any chapter that replaces or succeeds Chapter 8 of the TCL with respect to such matters. In furtherance of the
foregoing indemnification, and without limiting the generality thereof:
 

(a) Indemnitee shall be entitled to the rights of indemnification provided in this Section 3.1(a) if, by reason of his Corporate Status, the
Indemnitee was, is or becomes a party to, or was or is threatened to be made a party to, or was or is otherwise involved in, any Proceeding (as hereinafter
defined) other than a Proceeding covered by Section 3.1(b), which shall be governed by the terms contained therein. Pursuant to this Section 3.1(a), Indemnitee
shall be indemnified against all Expenses and Losses (including any excise taxes or similar taxes), together with any federal, state, local or foreign taxes
imposed as a result of the actual or deemed receipt of any payments under this Agreement, that are reasonably and actually incurred by Indemnitee, or on his
behalf, in connection with such Proceeding if the Indemnitee acted in good faith and in a manner Indemnitee reasonably believed to be in or not opposed to the
best interest of the Company, with respect to any criminal Proceeding, had no reasonable cause to believe Indemnitee’s conduct was unlawful, and the amount
of Expenses incurred (whether actually or deemed) are reasonable.  Notwithstanding the foregoing, the Company shall indemnify Indemnitee against all



reasonable Expenses actually incurred by Indemnitee in connection with a Proceeding in which Indemnitee is a respondent because the person is or was a
director of the Company if Indemnitee is wholly successful, on the merits or otherwise, in the defense of such Proceeding.
 

(b) Indemnitee shall be entitled to the rights of indemnification provided in this Section 3.1(b) if, by reason of his Corporate Status, the
Indemnitee was, is or becomes a party to, or was or is threatened to be made a party to, or was or is otherwise involved in, any Proceeding brought by or in the
right of the Company where, as a result of such Proceeding, Indemnitee is found liable to the Company or alternatively, to have received an improper personal
benefit. Pursuant to this Section 3.1(b), Indemnitee shall be indemnified against all reasonable Expenses (excluding any excise taxes or similar taxes) that are
actually incurred by Indemnitee or on Indemnitee’s behalf in connection with such Proceeding, together with any federal, state, local or foreign taxes imposed
as a result of the actual receipt of any payments under this Agreement; provided, however, no indemnification against such Expenses shall be made in respect
of any claim, issue or matter in such Proceeding as to which Indemnitee shall have been adjudged liable for: willful or intentional misconduct in the
performance of Indemnitee’s duty to the Company, breach of Indemnitee’s duty of loyalty owed to the Company or commission by Indemnitee of an act or
omission by Indemnitee not committed in good faith that constitutes a breach of a duty owed by Indemnitee to the Company.
 

3.2 Indemnification for Expenses of a Witness.  Notwithstanding any other provision of this Agreement, to the extent that Indemnitee is, by
reason of his Corporate Status, a witness in any Proceeding to which Indemnitee is not a party, the Company will indemnify Indemnitee against all Expenses
actually and reasonably paid or incurred by Indemnitee on his or her behalf in connection therewith.
 

3.3 Exclusions.  Notwithstanding any other provision of this Agreement, the Company will not be obligated under this Agreement to provide
indemnification in connection with the following:
 

(a) any Proceeding (or part of any Proceeding) initiated or brought voluntarily by Indemnitee against the Company or its directors, officers,
employees or other indemnities, unless a majority of Disinterested Directors, even though less than a quorum of the Board of Directors, has authorized or
consented to the initiation of the Proceeding (or such part of any Proceeding); provided, however, that nothing in this Section 3.3(a) shall limit the right of
Indemnitee to be indemnified under Section 8.4; or
 

(b) for an accounting of profits made from the purchase and sale (or sale and purchase) by Indemnitee of securities of the Company within
the meaning of Section 16(b) of the Exchange Act or any similar successor statute.
 

     ARTICLE IV        
ADVANCEMENT OF EXPENSES

 
4.1 Expense Advances. Except as set forth in Section 4.2, the Company will, if requested by Indemnitee, advance, to the fullest extent permitted by

law, to Indemnitee (hereinafter an “Expense Advance”) any and all Expenses actually and reasonably paid or incurred by Indemnitee in connection with any
Proceeding (whether prior to or after its final disposition).  Indemnitee’s right to each Expense Advance will be made without regard to Indemnitee’s ultimate
entitlement to indemnification under the other provisions of this Agreement, or under provisions of the Articles or Bylaws or otherwise.  Each Expense Advance
will be unsecured and interest free and will be made by the Company without regard to Indemnitee’s ability to repay the Expense Advance; provided, however,
that an Expense Advance will be made only upon delivery to the Company of a written affirmation by Indemnitee of such Indemnitee’s good faith belief that
Indemnitee has met the standard of conduct necessary for indemnification under the TCL and a written undertaking (hereinafter an “ Undertaking”), by or on
behalf of Indemnitee, to repay such Expense Advance if it is ultimately determined, by final decision by a court or arbitrator, as applicable, from which there
is no further right to appeal, that Indemnitee has not met the standard of conduct necessary for indemnification under the TCL or is not entitled to be
indemnified for such Expenses under the Articles, Bylaws, the TCL this Agreement or otherwise.  An Expense eligible for an Expense Advance will include
any and all reasonable Expenses incurred pursuing an action to enforce the right of advancement provided for in this Article IV, including Expenses incurred
preparing and forwarding statements to the Company to support the Expense Advances claimed.
 

4.2 Exclusions.  Indemnitee will not be entitled to any Expense Advance in connection with any of the matters for which indemnity is excluded
pursuant to Section 3.3.
 

4.3 Timing.  An Expense Advance pursuant to Section 4.1 will be made within ten business days after the receipt by the Company of a written
statement or statements from Indemnitee requesting such Expense Advance (which statement or statements will include, if requested by the Company,
reasonable detail underlying the Expenses for which the Expense Advance is requested), whether such request is made prior to or after final disposition of such
Proceeding.  Such request must be accompanied by all information required by Section 4.1, including but not limited to, the Undertaking.
 

ARTICLE V
CONTRIBUTION IN THE EVENT OF JOINT LIABILITY

 
5.1 Contribution by Company.  To the fullest extent permitted by law, if the indemnification provided for in this Agreement is unavailable to

Indemnitee for any reason whatsoever, the Company, in lieu of indemnifying Indemnitee, will contribute to the amount of Expenses and Losses actually and
reasonably incurred or paid by Indemnitee in connection with any Proceeding in proportion to the relative benefits received by the Company and all officers,
directors and employees of the Company other than Indemnitee who are jointly liable with Indemnitee (or would be if joined in such Proceeding), on the one
hand, and Indemnitee, on the other hand, from the transaction from which such Proceeding arose; provided, however, that the proportion determined on the
basis of relative benefit may, to the extent necessary to conform to law, be further adjusted by reference to the relative fault of the Company and all officers,
directors and employees of the Company other than Indemnitee who are jointly liable with Indemnitee (or would be if joined in such Proceeding), on the one
hand, and Indemnitee, on the other hand, in connection with the events that resulted in such Expenses and Losses, as well as any other equitable
considerations which applicable law may require to be considered.  The relative fault of the Company and all officers, directors and employees of the
Company other than Indemnitee who are jointly liable with Indemnitee (or would be if joined in such Proceeding), on the one hand, and Indemnitee, on the
other hand, will be determined by reference to, among other things, the degree to which their actions were motivated by intent to gain personal profit or
advantage, the degree to which their liability is primary or secondary, and the degree to which their conduct was active or passive.
 



5.2 Indemnification for Contribution Claims by Others.  To the fullest extent permitted by law, the Company will fully indemnify and hold
Indemnitee harmless from any claims of contribution which may be brought by other officers, directors or employees of the Company who may be jointly
liable with Indemnitee for any Loss or Expense arising from a Proceeding.
 

         ARTICLE VI              
PROCEDURES AND PRESUMPTIONS FOR THE

DETERMINATION OF ENTITLEMENT TO INDEMNIFICATION
 

6.1 Notification of Claims; Request for Indemnification .  Indemnitee agrees to notify promptly the Company in writing of any claim made
against Indemnitee for which indemnification will or could be sought under this Agreement; provided, however, that a delay in giving such notice will not
deprive Indemnitee of any right to be indemnified under this Agreement unless, and then only to the extent that, the Company did not otherwise learn of the
Proceeding and such delay is materially prejudicial to the Company’s ability to defend such Proceeding; and, provided, further, that notice will be deemed to
have been given without any action on the part of Indemnitee in the event the Company is a party to the same Proceeding.  The omission to notify the Company
will not relieve the Company from any liability for indemnification that it may have to Indemnitee otherwise than under this Agreement.  Indemnitee may
deliver to the Company a written request to have the Company indemnify and hold harmless Indemnitee in accordance with this Agreement.  Following such a
written request for indemnification, Indemnitee’s entitlement to indemnification shall be determined according to Section 6.1.  The Secretary of the Company
will, promptly upon receipt of such a request for indemnification, advise the Board of Directors in writing that Indemnitee has requested indemnification. The
Company will be entitled to participate in any Proceeding at its own expense.
 

6.2 Determination of Right to Indemnification .  Upon written request by Indemnitee for indemnification pursuant to Section 6.1 hereof with
respect to any Proceeding, a determination, if, but only if, required by applicable law, with respect to Indemnitee’s entitlement thereto will be made by one of
the following, at the election of Indemnitee:  (a) so long as there are Disinterested Directors with respect to such Proceeding, a majority vote of the Disinterested
Directors, even though less than a quorum of the Board of Directors; (b) so long as there are Disinterested Directors with respect to such Proceeding, a
committee of such Disinterested Directors designated by a majority vote of such Disinterested Directors, even though less than a quorum of the Board of
Directors; (c) Independent Counsel in a written opinion delivered to the Board of Directors, a copy of which will also be delivered to Indemnitee; (d) the
Company’s shareholders, which shall exclude any shareholder who is not disinterested and independent with respect to the matters underlying the Proceeding;
or (e) the unanimous vote of the Company’s shareholders.  The election by Indemnitee to use a particular person, persons or entity to make such determination
is to be included in the written request for indemnification submitted by Indemnitee (and if no election is made in the request it will be assumed that Indemnitee
has elected the Independent Counsel to make such determination).  The person, persons or entity chosen to make a determination under this Agreement of the
Indemnitee’s entitlement to indemnification will act reasonably and in good faith in making such determination.
 

6.3 Selection of Independent Counsel .  If the determination of entitlement to indemnification pursuant to Section 6.2 will be made by an
Independent Counsel, the Independent Counsel will be selected by: (a) so long as there are Disinterested Directors with respect to such Proceeding, a majority
vote of the Disinterested Directors, even though less than a quorum of the Board of Directors; or (b) so long as there are Disinterested Directors with respect to
such Proceeding, a committee of such Disinterested Directors designated by a majority vote of such Disinterested Directors, even though less than a quorum of
the Board of Directors.
 

6.4 Burden of Proof.  In making a determination with respect to entitlement to indemnification hereunder, the person, persons or entity making such
determination will presume that Indemnitee is entitled to indemnification under this Agreement.  Anyone seeking to overcome this presumption will have the
burden of proof and the burden of persuasion, by clear and convincing evidence. In making a determination with respect to entitlement to indemnification
hereunder which under this Agreement, the Articles, Bylaws or applicable law requires a determination of Indemnitee’s good faith and/or whether Indemnitee
acted in a manner which he or she reasonably believed to be in or not opposed to the best interests of the Company and in the case of a criminal Proceeding,
Indemnitee did not have any reasonable cause to believe Indemnitee’s conduct was unlawful. The person, persons or entity making such determination will
presume that Indemnitee has at all times acted in good faith and in a manner he or she reasonably believed to be in or not opposed to the best interests of the
Company or, if applicable in the case of a criminal Proceeding, Indemnitee did not have any reasonable cause to believe Indemnitee’s conduct was unlawful.
Anyone seeking to overcome this presumption will have the burden of proof and the burden of persuasion, by clear and convincing evidence. Indemnitee will
be deemed to have acted in good faith if Indemnitee’s action with respect to a particular Enterprise is based on the records or books of account of such
Enterprise, including financial statements, or on information supplied to Indemnitee by the officers of such Enterprise in the course of their duties, or on the
advice of legal counsel for such Enterprise or on information or records given or reports made to such Enterprise by an independent certified public accountant
or by an appraiser or other expert selected by such Enterprise; provided, however this sentence will not be deemed to  limit in any way the other circumstances
in which Indemnitee may be deemed to have met such standard of conduct.  In addition, the knowledge and/or actions, or failure to act, of any other director,
officer, agent or employee of such Enterprise will not be imputed to Indemnitee for purposes of determining the right to indemnification under this Agreement.
 

6.5 No Presumption in Absence of a Determination or As Result of an Adverse Determination; Presumption Regarding Success.  Neither
the failure of any person, persons or entity chosen to make a determination as to whether Indemnitee has met any particular standard of conduct or had any
particular belief to make such determination, nor an actual determination by such person, persons or entity that Indemnitee has not met such standard of
conduct or did not have such belief, prior to or after the commencement of legal proceedings by Indemnitee to secure a judicial determination that Indemnitee
should be indemnified under this Agreement under applicable law, will be a defense to Indemnitee’s claim or create a presumption that Indemnitee has not met
any particular standard of conduct or did not have any particular belief.   In addition, the termination of any Proceeding by judgment, order, settlement
(whether with or without court approval) or conviction, or upon a plea of nolo contendere, or its equivalent, will not create a presumption that Indemnitee did
not meet any particular standard of conduct or have any particular belief or that a court has determined that indemnification is not permitted by this Agreement
or applicable law.  In the event that any Proceeding to which Indemnitee is a party is resolved in any manner other than by final adverse judgment (as to which
all rights of appeal therefrom have been exhausted or lapsed) against Indemnitee (including, without limitation, settlement of such Proceeding with or without
payment of money or other consideration) it will be presumed that Indemnitee has been successful on the merits or otherwise in such Proceeding.  Anyone
seeking to overcome this presumption will have the burden of proof and the burden of persuasion, by clear and convincing evidence.
 

6.6 Timing of Determination.  The Company will use its reasonable best efforts to cause any determination required to be made pursuant to Section
6.2 to be made as promptly as practicable after Indemnitee has submitted a written request for indemnification pursuant to Section  6.1.  If the person, persons



or entity chosen to make a determination does not make such determination within thirty (30) days after the later of the date (a) the Company receives
Indemnitee’s request for indemnification pursuant to Section 6.1 and (b) on which an Independent Counsel is selected pursuant to Section 6.3, if applicable,
the requisite determination of entitlement to indemnification will be deemed to have been made and Indemnitee will be entitled to such indemnification, so long
as (i) Indemnitee has fulfilled his or her obligations pursuant to Section 6.8 and (ii) such indemnification is not prohibited under applicable law; provided,
however, that such 30 day period may be extended for a reasonable time, not to exceed an additional fifteen (15) days, if the person, persons or entity making
the determination with respect to entitlement to indemnification in good faith requires such additional time for the obtaining of or evaluating of documentation
and/or information relating thereto.
 

6.7 Timing of Payments.  All payments of Expenses, including any Expense Advance, and other amounts by the Company to the Indemnitee
pursuant to this Agreement will be made as soon as practicable after a written request or demand therefor by Indemnitee is presented to the Company, but in no
event later than thirty (30) days after (i) such demand is presented or (ii) such later date as a determination of entitlement to indemnification is made in
accordance with  Section 6.6, if applicable; provided, however, that an Expense Advance will be made within the time provided in Section 4.3 hereof.
 

6.8 Cooperation.  Indemnitee will cooperate with the person, persons or entity making a determination with respect to Indemnitee’s entitlement to
indemnification, including providing to such person, persons or entity, upon reasonable advance request, any documentation or information which is not
privileged or otherwise protected from disclosure and which is reasonably available to Indemnitee and reasonably necessary to such determination.  Any
Expenses  incurred by Indemnitee in so cooperating with the person, persons or entity making such determination will be borne by the Company (irrespective
of the determination as to Indemnitee’s entitlement to indemnification) and the Company will indemnify Indemnitee therefor and will hold Indemnitee harmless
therefrom.
 

6.9 Time for Submission of Request.   Indemnitee will be required to submit any request for indemnification pursuant to this Article VI within a
reasonable time, not to exceed two years, after any judgment, order, settlement, dismissal, arbitration award, conviction, acceptance of a plea of nolo
contendere (or its equivalent) or other full or partial final determination or disposition of the Proceeding (with the latest date of the occurrence of any such event
to be considered the commencement of the two-year period).
 

ARTICLE VII
LIABILITY INSURANCE

 
7.1 Company Insurance.  Subject to Section 7.3, the Company will obtain and maintain a policy or policies of insurance with one or more

reputable insurance companies  providing Indemnitee with coverage in such amount as will be determined by the Board of Directors for Losses and Expenses
paid or incurred by Indemnitee as a result of acts or omissions of Indemnitee in his or her Corporate Status, and to ensure the Company’s performance of its
indemnification obligations under this Agreement; provided, however, in all policies of director and officer liability insurance obtained by the Company,
Indemnitee will be named as an insured party in such manner as to provide Indemnitee with the same rights and benefits as are afforded to the most favorably
insured directors or officers, as applicable, of the Company under such policies; provided, however, the Company may obtain additional insurance coverage
for “independent directors” (within the meaning of the corporate governance rules of the Nasdaq National Market) without providing Indemnitee with the same
rights and benefits afforded to the independent directors under such policy unless, at the time the policy is obtained, Indemnitee is insurable as an independent
director.  Any reductions to the amount of director and officer liability insurance coverage maintained by the Company as of the date hereof will be subject to
the approval of a majority of the Incumbent Directors.
 

7.2 Notice to Insurers.  If, at the time of receipt by the Company of a notice from any source of a Proceeding as to which Indemnitee is a party or
participant, the Company will give prompt notice of such Proceeding to the insurers in accordance with the procedures set forth in the respective policies, and
the Company will provide Indemnitee with a copy of such notice and copies of all subsequent correspondence between the Company and such insurers related
thereto.  The Company will thereafter take all necessary or desirable actions to cause such insurers to pay, on behalf of Indemnitee, all amounts payable as a
result of such Proceeding in accordance with the terms of such policies.
 

7.3 Insurance Not Required.  Notwithstanding Section 7.1, the Company will have no obligation to obtain or maintain the insurance contemplated
by Section 7.1 if a majority of the Incumbent Directors determines in good faith that such insurance is not reasonably available, if the premium costs for such
insurance are disproportionately high compared to the amount of coverage provided, or if the coverage provided by such insurance is limited by exclusions so
as to provide an insufficient benefit.  The Company will promptly notify Indemnitee of any such determination not to provide insurance coverage.
 

          ARTICLE VIII               
REMEDIES OF INDEMNITEE

 
8.1 Action by Indemnitee.   In the event that (i) a determination is made pursuant to Article VI of this Agreement that Indemnitee is not entitled to

indemnification under this Agreement, (ii) an Expense Advance is not timely made pursuant to Section 4.3 of this Agreement, (iii) no determination  of
entitlement to indemnification is made within the applicable time periods specified in Section 6.6 or (iv) payment of indemnified amounts is not made within
the applicable time periods specified in Section 6.7, Indemnitee will be entitled to an adjudication in an appropriate court of the State of Texas, or in any other
court of competent jurisdiction, of his or her entitlement to such indemnification or payment of an Expense Advance.  Alternatively, Indemnitee, at Indemnitee’s
option, may seek an award in arbitration to be conducted by a single arbitrator pursuant to the Commercial Arbitration Rules of the American Arbitration
Association.  The provisions of Texas law (without regard to its conflict of laws rules) will apply to any such arbitration.  The Company will not oppose
Indemnitee’s right to seek any such adjudication or award in arbitration.
 

8.2 De Novo Review if Prior Adverse Determination.  In the event that a determination is made pursuant to Article VI that Indemnitee is not
entitled to indemnification, any judicial proceeding or arbitration commenced pursuant to this Article VIII will be conducted in all respects as a de novo trial or
arbitration, as applicable, on the merits and Indemnitee will not be prejudiced by reason of that adverse determination.  In any judicial proceeding or arbitration
commenced pursuant to this Article VIII, Indemnitee will be presumed to be entitled to indemnification under this Agreement, the Company will have the
burden of proving Indemnitee is not entitled to indemnification and the Company may not refer to or introduce evidence of any determination pursuant to
Article VI adverse to Indemnitee for any purpose.  If Indemnitee commences a judicial proceeding or arbitration pursuant to this Article VIII,  Indemnitee will



not be required to reimburse the Company for any Expense Advance made pursuant to Article IV until a final determination is made with respect to
Indemnitee’s entitlement to indemnification (as to which all rights of appeal have been exhausted or lapsed).
 

8.3 Company Bound by Favorable Determination by Reviewing Party.  If a determination is made that Indemnitee is entitled to
indemnification pursuant to Article VI, the Company will be bound by such determination in any judicial proceeding or arbitration commenced pursuant to
this Article VIII, absent (i) a misstatement by Indemnitee of a material fact or an omission of a material fact necessary to make Indemnitee’s statements in
connection with the request for indemnification not materially misleading or (ii) a prohibition of such indemnification under law.
 

8.4 Company Bears Expenses if Indemnitee Seeks Adjudication.  In the event that Indemnitee, pursuant to this Article VIII, seeks a judicial
adjudication or arbitration of his or her rights under, or to recover damages for breach of, this Agreement, any other agreement for indemnification, the
indemnification or advancement of expenses provisions in the Articles or Bylaws, payment of Expenses in advance or contribution hereunder or to recover
under any director and officer liability insurance policies maintained by the Company, the Company will, to the fullest extent permitted by law, indemnify
and hold harmless Indemnitee against any and all Expenses which are paid or incurred by Indemnitee in connection with such judicial adjudication or
arbitration, regardless of whether Indemnitee ultimately is determined to be entitled to such indemnification, payment of Expenses in advance or contribution or
insurance recovery.  In addition, if requested by Indemnitee, the Company will (within ten days after receipt by the Company of the written request therefor),
pay as an Expense Advance such Expenses, to the fullest extent permitted by law.
 

8.5 Company Bound by Provisions of this Agreement.  The Company will be precluded from asserting in any judicial or arbitration proceeding
commenced pursuant to this Article VIII that the procedures and presumptions of this Agreement are not valid, binding and enforceable and will stipulate in
any such judicial or arbitration proceeding that the Company is bound by all the provisions of this Agreement.
 

ARTICLE IX
NON-EXCLUSIVITY, SUBROGATION; NO DUPLICATIVE PAYMENTS;

MORE FAVORABLE TERMS
 

9.1 Non-Exclusivity.  The rights of indemnification and to receive Expense Advances as provided by this Agreement will not be deemed exclusive of
any other rights to which Indemnitee may at any time be entitled under applicable law, the Articles, the Bylaws, any agreement, a vote of shareholders, a
resolution of the directors or otherwise.  To the extent Indemnitee otherwise would have any greater right to indemnification or payment of any advancement of
Expenses under any other provisions under applicable law, the Articles, Bylaws, any agreement, vote of shareholders, a resolution of directors or otherwise,
Indemnitee will be entitled under this Agreement to such greater right.  No amendment, alteration or repeal of this Agreement or of any provision hereof limits or
restricts any right of Indemnitee under this Agreement in respect of any action taken or omitted by such Indemnitee prior to such amendment, alteration or
repeal.  To the extent that a change in the TCL, whether by statute or judicial decision, permits greater indemnification than would be afforded currently under
the Articles, Bylaws and this Agreement, it is the intent of the parties hereto that Indemnitee enjoy by this Agreement the greater benefits so afforded by such
change.  No right or remedy herein conferred is intended to be exclusive of any other right or remedy, and every other right and remedy will be cumulative and
in addition to every other right and remedy given hereunder or now or hereafter existing at law or in equity or otherwise.  The assertion or employment of any
right or remedy hereunder, or otherwise, will not prevent the concurrent assertion or employment of any other right or remedy.
 

9.2 Subrogation.  In the event of any payment by the Company under this Agreement, the Company will be subrogated to the extent of such
payment to all of the rights of recovery of Indemnitee with respect thereto and Indemnitee will execute all papers required and take all action necessary to secure
such rights, including execution of such documents as are necessary to enable the Company to bring suit to enforce such rights (it being understood that all of
Indemnitee’s reasonable Expenses related thereto will be borne by the Company).
 

9.3 No Duplicative Payments.  The Company will not be liable under this Agreement to make any payment of amounts otherwise indemnifiable
(or any Expense for which advancement is provided) hereunder if and to the extent that Indemnitee has otherwise actually received such payment under any
insurance policy, contract, agreement or otherwise.  The Company’s obligation to indemnify or advance Expenses hereunder to Indemnitee in respect of
Proceedings relating to Indemnitee’s service at the request of the Company as a director, officer, employee, partner, member, manager, venturer, proprietor,
trustee, fiduciary or agent of any other Enterprise will be reduced by any amount Indemnitee has actually received as indemnification or advancement of
Expenses from such other Enterprise.
 

9.4 More Favorable Terms.  In the event the Company enters into an indemnification agreement with another officer or director, as the case may
be, containing terms more favorable to the indemnitee thereof than the terms contained herein (and absent special circumstances justifying such more favorable
terms), Indemnitee will be afforded the benefit of such more favorable terms and such more favorable terms will be deemed incorporated by reference herein as
if set forth in full herein.  As promptly as practicable following the execution thereof, the Company will (a) send a copy of the agreement containing more
favorable terms to Indemnitee, and (b) prepare, execute and deliver to Indemnitee an amendment to this Agreement containing such more favorable terms.
 

         ARTICLE X         
DEFENSE OF PROCEEDINGS

 
10.1 Company Assuming the Defense.  Subject to Section 10.3 below, in the event the Company is obligated to pay in advance the Expenses of

any Proceeding pursuant to Article IV, the Company will be entitled, by written notice to Indemnitee, to assume the defense of such Proceeding, with counsel
approved by Indemnitee, which approval will not be unreasonably withheld.  The Company will identify the counsel it proposes to employ in connection with
such defense as part of the written notice sent to Indemnitee notifying Indemnitee of the Company’s election to assume such defense, and Indemnitee will be
required, within ten days following Indemnitee’s receipt of such notice, to inform the Company of its approval of such counsel or, if it has objections, the
reasons therefor.  If such objections cannot be resolved by the parties, the Company will identify alternative counsel, which counsel will also be subject to
approval by Indemnitee in accordance with the procedure described in the prior sentence.
 

10.2 Right of Indemnitee to Employ Counsel.  Following approval of counsel by Indemnitee pursuant to Section 10.1 and retention of such
counsel by the Company, the Company will not be liable to Indemnitee under this Agreement for any fees and expenses of counsel subsequently incurred by



Indemnitee with respect to the same Proceeding; provided, however, that (a) Indemnitee has the right to employ counsel in any such Proceeding at Indemnitee’s
expense and (b) the Company will be required to pay the  fees and expenses of Indemnitee’s counsel if (i) the employment of counsel by Indemnitee has been
previously authorized by the Company, (ii) Indemnitee reasonably concludes that there is an actual or potential conflict between the Company (or any other
person or persons included in a joint defense) and Indemnitee in the conduct of such defense or representation by such counsel retained by the Company or
(iii) the Company does not continue to retain the counsel approved by Indemnitee.
 

10.3 Company Not Entitled to Assume Defense.  Notwithstanding Section 10.1, the Company will not be entitled to assume the defense of any
Proceeding brought by or on behalf of the Company or any Proceeding as to which Indemnitee has reasonably made the conclusion provided for in Section
10.2(b)(ii).
 

ARTICLE XI
SETTLEMENT

 
11.1 Company’s Prior Consent Required.  Notwithstanding anything in this Agreement to the contrary, the Company will have no obligation to

indemnify Indemnitee under this Agreement for any amounts paid in settlement of any Proceeding effected without the Company’s prior written consent.
 

11.2 When Indemnitee’s Prior Consent Required.  The Company will not, without the prior written consent of Indemnitee, consent to the entry of
any judgment against Indemnitee or enter into any settlement or compromise which (i) includes an admission of fault of Indemnitee, any non-monetary remedy
imposed on Indemnitee or a Loss for which Indemnitee is not wholly indemnified hereunder or (ii) with respect to any Proceeding with respect to which
Indemnitee may be or is made a party or a participant or may be or is otherwise entitled to seek indemnification hereunder, does not include, as an
unconditional term thereof, the full release of Indemnitee from all liability in respect of such Proceeding, which release will be in form and substance
reasonably satisfactory to Indemnitee.  Neither the Company nor Indemnitee will unreasonably withhold its consent to any proposed settlement; provided,
however, Indemnitee may withhold consent to any settlement that does not provide a full and unconditional release of Indemnitee from all liability in respect of
such Proceeding.
 

          ARTICLE XII              
DURATION OF AGREEMENT

 
12.1 Duration of Agreement.  This Agreement will continue until and terminate upon the latest of (a) the statute of limitations applicable to any

claim that could be asserted against an Indemnitee with respect to which Indemnitee may be entitled to indemnification and/or an Expense Advance under this
Agreement, (b) ten years after the date that Indemnitee has ceased to serve as a director or officer of the Company or as a director, officer, employee, partner,
member, manager, fiduciary or agent of any other Enterprise which Indemnitee served at the request of the Company, or (c) if, at the later of the dates referred
to in (a) and (b) above, there is pending a Proceeding in respect of which Indemnitee is granted rights of indemnification or the right to an Expense Advance
under this Agreement or a Proceeding commenced by Indemnitee pursuant to Article VIII of this Agreement, one year after the final termination of such
Proceeding, including any and all appeals.
 

ARTICLE XIII
MISCELLANEOUS

 
13.1 Entire Agreement.  This Agreement constitutes the entire agreement and understanding of the parties in respect of the subject matter hereof and

supersedes all prior understandings, agreements or representations by or among the parties, written or oral, to the extent they relate in any way to the subject
matter hereof; provided, however, it is agreed that the provisions contained in this Agreement are a supplement to, and not a substitute for, any provisions
regarding the same subject matter contained in the Articles, the Bylaws and any employment or similar agreement between the parties.
 

13.2 Assignment; Binding Effect; Third Party Beneficiaries.  No party may assign either this Agreement or any of its rights, interests or
obligations hereunder without the prior written approval of the other party and any such assignment by a party without prior written approval of the other
parties will be deemed null and void, have no effect and not binding on such other parties; provided, however, that the Company may assign all (but not less
than all) of its rights, obligations and interests hereunder to any direct or indirect successor to all or substantially all of the business or assets of the Company
by purchase, merger, consolidation or otherwise and will cause such successor to be bound by and expressly assume the terms and provisions hereof.  All of
the terms, agreements, covenants, representations, warranties and conditions of this Agreement are binding upon, and inure to the benefit of and are
enforceable by, the parties and their respective successors, permitted assigns, heirs, executors and personal and legal representatives.  There are no third party
beneficiaries having rights under or with respect to this Agreement.
 

13.3 Notices.  All notices, requests and other communications provided for or permitted to be given under this Agreement must be in writing and be
given by personal delivery, by certified or registered United States mail (postage prepaid, return receipt requested), by a nationally recognized overnight
delivery service for next day delivery, or by facsimile transmission, as follows (or to such other address as any party may give in a notice given in accordance
with the provisions hereof):
 

If to the Company:
 

Mannatech, Incorporated
600 S. Royal Lane, Suite 200
Coppell, Texas 75019
Attention:  Chief Legal Officer

 
Facsimile:  (972) 471-7387

 
If to Indemnitee:



 
 
 

___________________
 

___________________
 

___________________
 

Facsimile: __________
 
All notices, requests or other communications will be effective and deemed given only as follows:  (i) if given by personal delivery, upon such personal
delivery, (ii) if sent by certified or registered mail, on the fifth business day after being deposited in the United States mail, (iii) if sent for next day delivery by
overnight delivery service, on the date of delivery as confirmed by written confirmation of delivery, (iv) if sent by facsimile, upon the transmitter’s
confirmation of receipt of such facsimile transmission, except that if such confirmation is received after 5:00 p.m. (in the recipient’s time zone) on a business
day, or is received on a day that is not a business day, then such notice, request or communication will not be deemed effective or given until the next
succeeding business day.  Notices, requests and other communications sent in any other manner, including by electronic mail, will not be effective.
 

13.4 Specific Performance; Remedies.  Each party acknowledges and agrees that the other party would be damaged irreparably if any provision of
this Agreement were not performed in accordance with its specific terms or were otherwise breached.  Accordingly, the parties will be entitled to an injunction or
injunctions to prevent breaches of the provisions of this Agreement and to enforce specifically this Agreement and its provisions, in addition to any other
remedy to which they may be entitled, at law or in equity.  Except as expressly provided herein, the rights, obligations and remedies created by this Agreement
are cumulative and in addition to any other rights, obligations or remedies otherwise available at law or in equity.  Except as expressly provided herein, nothing
herein will be considered an election of remedies.
 

13.5 Submission to Jurisdiction.  Any Proceeding seeking to enforce any provision of, or based on any matter arising out of or in connection with,
this Agreement may only be brought in a federal or state court sitting in Dallas County, Texas, which will be the exclusive and only proper forum for
adjudicating such Proceeding, and each party consents to the exclusive jurisdiction and venue of such court (and of the appropriate appellate courts therefrom)
in any such Proceeding and irrevocably waives, to the fullest extent permitted by law, any objection that it may now or hereafter have to the laying of the venue
of any such  Proceeding in any such court or that any such Proceeding brought in any such court has been brought in an inconvenient forum.  Process in any
such action, suit or proceeding may be served on any party anywhere in the world, whether within or without the jurisdiction of any such court.
 

13.6 Headings.   The article and section headings contained in this Agreement are inserted for convenience only and will not affect in any way the
meaning or interpretation of this Agreement.
 

13.7 Governing Law.   This Agreement will be governed by and construed in accordance with the laws of the State of Texas, without giving effect to
any choice of law principles.
 

13.8 Amendment.  This Agreement may not be amended or modified except by a writing signed by all of the parties.
 

13.9 Extensions; Waivers .  Any party may, for itself only, (i) extend the time for the performance of any of the obligations of any other party under
this Agreement, (ii) waive any inaccuracies in the representations and warranties of any other party contained herein or in any document delivered pursuant
hereto and (iii) waive compliance with any of the agreements or conditions for the benefit of such party contained herein.  Any such extension or waiver will be
valid only if set forth in a writing signed by the party to be bound thereby.  No waiver by any party of any default, misrepresentation or breach of warranty or
covenant hereunder, whether intentional or not, may be deemed to extend to any prior or subsequent default, misrepresentation or breach of warranty or
covenant hereunder or affect in any way any rights arising because of any prior or subsequent such occurrence. Neither the failure nor any delay on the part of
any party to exercise any right or remedy under this Agreement will operate as a waiver thereof, nor will any single or partial exercise of any right or remedy
preclude any other or further exercise of the same or of any other right or remedy.
 

13.10 Severability.  The provisions of this Agreement will be deemed severable and the invalidity or unenforceability of any provision will not
affect the validity or enforceability of the other provisions hereof; provided that if any provision of this Agreement, as applied to any party or to any
circumstance, is judicially determined not to be enforceable in accordance with its terms, the parties agree that the court judicially making such determination
may modify the provision in a manner consistent with its objectives such that it is enforceable, and/or to delete specific words or phrases, and in its modified
form, such provision will then be enforceable and will be enforced.
 

13.11 Counterparts; Effectiveness.  This Agreement may be executed in two or more counterparts, each of which will be deemed an original but
all of which together will constitute one and the same instrument.  This Agreement will become effective when one or more counterparts have been signed by
each of the parties and delivered to the other parties, which delivery may be made by exchange of copies of the signature page by facsimile transmission.  For
purposes of determining whether a party has signed this Agreement or any document contemplated hereby or any amendment or waiver hereof, only a
handwritten signature on a paper document or a facsimile transmission of a handwritten original signature will constitute a signature, notwithstanding any law
relating to or enabling the creation, execution or delivery of any contract or signature by electronic means.
 

13.12 Construction.   This Agreement has been freely and fairly negotiated among the parties.  If an ambiguity or question of intent or interpretation
arises, this Agreement will be construed as if drafted jointly by the parties and no presumption or burden of proof will arise favoring or disfavoring any party
because of the authorship of any provision of this Agreement.  Any reference to any law will be deemed also to refer to such law as amended and all rules and
regulations promulgated thereunder, unless the context requires otherwise.  The words “include,” “includes,” and “including” will be deemed to be followed by
“without limitation.”  Pronouns in masculine, feminine, and neuter genders will be construed to include any other gender, and words in the singular form will
be construed to include the plural and vice versa, unless the context otherwise requires.  The words “this Agreement,” “herein,” “hereof,” “hereby,”



“hereunder,” and words of similar import refer to this Agreement as a whole and not to any particular subdivision unless expressly so limited.  The parties
intend that each representation, warranty, and covenant contained herein will have independent significance.  If any party has breached any representation,
warranty, or covenant contained herein in any respect, the fact that there exists another representation, warranty or covenant relating to the same subject matter
(regardless of the relative levels of specificity) which the party has not breached will not detract from or mitigate the fact that the party is in breach of the first
representation, warranty, or covenant.  Time is of the essence in the performance of this Agreement.
 

[Signature page follows]
 

- -
 

 



 

IN WITNESS WHEREOF, the parties hereto have executed this Agreement as of the Effective Date.
 

MANNATECH, INCORPORATED
 
 

By:                                                      
Name:
Title:

 
 

INDEMNITEE
 

 
Name:

Signature Page to Indemnification Agreement
 

 



 



Exhibit 31.1

CERTIFICATION
PURSUANT TO 17 CFR 240.13a-14

PROMULGATED UNDER
SECTION 302 OF THE SARBANES-OXLEY ACT OF 2002

I, Robert A. Sinnott, certify that:

1. I have reviewed this quarterly report on Form 10-Q of Mannatech, Incorporated;

2. Based on my knowledge, this report does not contain any untrue statement of a material fact or omit to state a material fact necessary to make the
statements made, in light of the circumstances under which such statements were made, not misleading with respect to the period covered by this report;

3. Based on my knowledge, the financial statements, and other financial information included in this report, fairly present in all material respects the
financial condition, results of operations and cash flows of the registrant as of, and for, the periods presented in this report;

4. The registrant’s other certifying officer and I are responsible for establishing and maintaining disclosure controls and procedures (as defined in
Exchange Act Rules 13a-15(e) and 15d-15(e)) and internal control over financial reporting (as defined in Exchange Act Rules 13a-15(f) and 15d-15(f)) for the
registrant and have:

(a) Designed such disclosure controls and procedures, or caused such disclosure controls and procedures to be designed under our supervision, to
ensure that material information relating to the registrant, including its consolidated subsidiaries, is made known to us by others within those entities,
particularly during the period in which this report is being prepared;

(b) Designed such internal control over financial reporting, or caused such internal control over financial reporting to be designed under our
supervision, to provide reasonable assurance regarding the reliability of financial reporting and the preparation of financial statements for external
purposes in accordance with generally accepted accounting principles;

(c) Evaluated the effectiveness of the registrant’s disclosure controls and procedures and presented in this report our conclusions about the
effectiveness of the disclosure controls and procedures, as of the end of the period covered by this report based on such evaluation; and

(d) Disclosed in this report any change in the registrant’s internal control over financial reporting that occurred during the registrant’s most recent
fiscal quarter (the registrant’s fourth fiscal quarter in the case of an annual report) that has materially affected, or is reasonably likely to materially affect,
the registrant’s internal control over financial reporting; and

5. The registrant’s other certifying officer and I have disclosed, based on our most recent evaluation of internal control over financial reporting, to the
registrant’s auditors and the audit committee of the registrant’s board of directors (or persons performing the equivalent functions):

(a) All significant deficiencies and material weaknesses in the design or operation of internal control over financial reporting which are reasonably
likely to adversely affect the registrant’s ability to record, process, summarize and report financial information; and

(b) Any fraud, whether or not material, that involves management or other employees who have a significant role in the registrant’s internal control
over financial reporting.

 
Date: November 4, 2010

 
/s/ Robert A. Sinnott

 Robert A. Sinnott
Co-Chief Executive Officer and
Chief Science Officer

 
 



 



Exhibit 31.2

CERTIFICATION
PURSUANT TO 17 CFR 240.13a-14

PROMULGATED UNDER
SECTION 302 OF THE SARBANES-OXLEY ACT OF 2002

I, Stephen D. Fenstermacher, certify that:

1. I have reviewed this quarterly report on Form 10-Q of Mannatech, Incorporated;

2. Based on my knowledge, this report does not contain any untrue statement of a material fact or omit to state a material fact necessary to make the
statements made, in light of the circumstances under which such statements were made, not misleading with respect to the period covered by this report;

3. Based on my knowledge, the financial statements, and other financial information included in this report, fairly present in all material respects the
financial condition, results of operations and cash flows of the registrant as of, and for, the periods presented in this report;

4. The registrant’s other certifying officer and I are responsible for establishing and maintaining disclosure controls and procedures (as defined in
Exchange Act Rules 13a-15(e) and 15d-15(e)) and internal control over financial reporting (as defined in Exchange Act Rules 13a-15(f) and 15d-15(f)) for the
registrant and have:

(a) Designed such disclosure controls and procedures, or caused such disclosure controls and procedures to be designed under our supervision, to
ensure that material information relating to the registrant, including its consolidated subsidiaries, is made known to us by others within those entities,
particularly during the period in which this report is being prepared;

(b) Designed such internal control over financial reporting, or caused such internal control over financial reporting to be designed under our
supervision, to provide reasonable assurance regarding the reliability of financial reporting and the preparation of financial statements for external
purposes in accordance with generally accepted accounting principles;

(c) Evaluated the effectiveness of the registrant’s disclosure controls and procedures and presented in this report our conclusions about the
effectiveness of the disclosure controls and procedures, as of the end of the period covered by this report based on such evaluation; and

(d) Disclosed in this report any change in the registrant’s internal control over financial reporting that occurred during the registrant’s most recent
fiscal quarter (the registrant’s fourth fiscal quarter in the case of an annual report) that has materially affected, or is reasonably likely to materially affect,
the registrant’s internal control over financial reporting; and

5. The registrant’s other certifying officer and I have disclosed, based on our most recent evaluation of internal control over financial reporting, to the
registrant’s auditors and the audit committee of the registrant’s board of directors (or persons performing the equivalent functions):

(a) All significant deficiencies and material weaknesses in the design or operation of internal control over financial reporting which are reasonably
likely to adversely affect the registrant’s ability to record, process, summarize and report financial information; and

(b) Any fraud, whether or not material, that involves management or other employees who have a significant role in the registrant’s internal control
over financial reporting.

 
Date: November 4, 2010

 
/s/ Stephen D. Fenstermacher

 Stephen D. Fenstermacher
Co-Chief Executive Officer and
Chief Financial Officer

 
 



 



Exhibit 32.1

CERTIFICATION PURSUANT TO
18 U.S.C. SECTION 1350,

AS ADOPTED PURSUANT TO
SECTION 906 OF THE SARBANES-OXLEY ACT OF 2002

In connection with the quarterly report of Mannatech, Incorporated (the “Company”) on Form 10-Q for the period ending September 30, 2010 as filed with
the Securities and Exchange Commission on the date hereof (the “Report”), I, Robert A. Sinnott, Co-Chief Executive Officer and Chief Science Officer of the
Company, hereby certify, pursuant to 18 U.S.C. Section 1350, as adopted pursuant to Section 906 of the Sarbanes-Oxley Act of 2002, that:

1. The Report fully complies with the requirements of section 13(a) or 15(d) of the Securities Exchange Act of 1934; and

2. The information contained in the Report fairly presents, in all material respects, the financial condition and results of operations of the Company.

 
Date: November 4, 2010

 
/s/ Robert A. Sinnott

 Robert A. Sinnott
Co-Chief Executive Officer and
Chief Science Officer

A SIGNED ORIGINAL OF THIS WRITTEN STATEMENT REQUIRED BY SECTION 906 HAS BEEN PROVIDED TO MANNATECH,
INCORPORATED AND FURNISHED TO THE SECURITIES AND EXCHANGE COMMISSION OR ITS STAFF UPON REQUEST.

 
 



 



Exhibit 32.2

CERTIFICATION PURSUANT TO
18 U.S.C. SECTION 1350,

AS ADOPTED PURSUANT TO
SECTION 906 OF THE SARBANES-OXLEY ACT OF 2002

In connection with the quarterly report of Mannatech, Incorporated (the “Company”) on Form 10-Q for the period ending September 30, 2010 as filed with
the Securities and Exchange Commission on the date hereof (the “Report”), I, Stephen D. Fenstermacher, Co-Chief Executive Officer and Chief Financial
Officer of the Company, hereby certify, pursuant to 18 U.S.C. Section 1350, as adopted pursuant to Section 906 of the Sarbanes-Oxley Act of 2002, that:

1. The Report fully complies with the requirements of section 13(a) or 15(d) of the Securities Exchange Act of 1934; and

2. The information contained in the Report fairly presents, in all material respects, the financial condition and results of operations of the Company.

 
Date: November 4, 2010

 
/s/ Stephen D. Fenstermacher

 Stephen D. Fenstermacher
Co-Chief Executive Officer and
Chief Financial Officer

A SIGNED ORIGINAL OF THIS WRITTEN STATEMENT REQUIRED BY SECTION 906 HAS BEEN PROVIDED TO MANNATECH,
INCORPORATED AND FURNISHED TO THE SECURITIES AND EXCHANGE COMMISSION OR ITS STAFF UPON REQUEST.
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